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Names and Addresses of Attorneys. 
JAMES B. HOWE, Esquire, Pioneer Building, 
Seattle, Washington, and 
JOHN A. SHACKLEFORD, Esquire, Perkins 
Building, Tacoma, Washington, 
Attorneys for the Appellant. 
T. L. STILES, Esquire, City Hall, Tacoma, Wash- 
ington, and 
FRANK M. CARNAHAN, Esquire, City Hall, 
Tacoma, Washington. 
Attorneys for the Appellee. [1*] 


In the District Court of the United States, Western 
District of Washington, Southern Division. 


No. 18—E. 
OLD COLONY TRUST COMPANY, a Corp., 
Appellant, 
VS. 
CITY OF TACOMA, 
Appellee. 


Stipulation [as to Record on Appeal, and Waiving 
Act of February 13, 1911]. 

IT IS HEREBY STIPULATED BY AND BE- 
TWEEN the parties hereto that the following will 
constitute the record on appeal in the above cause; 
typewritten copies of the following papers, omitting 
all captions, verifications, acceptances of service and 
other endorsements, excepting file marks. I hereby 
waive the provisions of the Act of February, 1911, in 
re printing of transcripts on appeal: 


*Page-number appearing at foot of page of Original Certified Transcript 
of Record. 
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Stipulation. 

Bill of Complaint. 

Motion for Temporary Injunction. 

Answer. 

Decision on Temporary Injunction. 

Order for Injunction. 

Temporary Injunction Bond. 

Writ of Injunction. 

Statement of the Evidence. 

Judgment. 

Petition for Appeal. 

Order Allowing Appeal, ete. 

Assignments of Error. [2] 

Bond on Appeal. 

And that no exhibits be copied but that the origi- 
nal exhibits be sent to the Circuit Court of 
Appeals with the transcript, for the examina- 
of that court. 

JAMES B. HOWE, 
JNO. A. SHACKLEFORD, 
Attorneys for Appellant. 
YT. L Silas 
City Atty., 
Attorney for Appellee. 


[Endorsed]: ‘‘ Filed in the U. 8. Dist. of Wash- 


ington, Southern Division. Feb. 18, 1915. Frank 
iL. Crosby, Clerk. By E. C. Killington, Depiigas 


[3] 
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Bill of Complaint. 

To the Honorable the Judges of the District Court 
of the United States, for the Western District 
of Washington, Sitting in Equity: 

Old Colony Trust Company, a corporation created 
and existing under the laws of the State of Massachu- 
setts and authorized to do business in the State of 
Washington, brings this its Bill of Complaint as 
trustee against the City of Tacoma, a municipal cor- 
poration created and existing under the laws of the 
State of Washington, located in the County of 
Pierce, in the Southern Division of the Western Dis- 
trict of Washington. 

And thereupon plaintiff complains and alleges: 

in 

The plaintiff at all times hereinafter mentioned 
was and now is a corporation created and existing 
under the laws of the State of Massachusetts, and was 
and is a citizen and resident of the State of Massa- 
chusetts, and not a citizen and resident, or either, of 
the State of Washington. 

IE. 

The defendant, the City of Tacoma, at all times 
hereinafter mentioned was, and now is a municipal 
corporation of the first-class created and existing 
under the laws of the State of Washington, located 
in the County of Pierce, and in the Southern Divi- 
sion of the Western District of Washington. 

If. 

That at all of said times the Tacoma Railway & 

Power Company, hereinafter called the Power Com- 


4+ Old Colony Trust Company 


pany, was and now is a corporation created and exist- 
ing under the laws of the State of New Jersey, en- 
gaged in the operation of street railway lines and 
power lines for the purpose of conveying electric 
[4] power in the City of Tacoma, in the State of 
Washington. 
Ne 

On the Ist day of April, 1899, the Tacoma Railway 
& Power Company, in order to raise money to carry 
out the objects for which it was incorporated and to 
enable it to discharge its duties in the County of 
Pierce and State of Washington, executed and deliv- 
ered to the plaintiff a mortgage or deed of trust upon 
the franchises and all of the property, real, mixed 
and personal, which the Tacoma Railway & Power 
Company then owned and all which it might there- 
after acquire, to secure an issue of $1,500,000 of 
negotiable first mortgage bonds of the Power Com- 
pany, bearing interest at the rate of five per cent per 
annum, payable semi-annually, which said mortgage 
the plaintiff duly executed as trustee and accepted 
the trust imposed upon it, and said mortgage was 
thereafter recorded and has ever since been of record 
in the office of the Auditor of Pierce County, State 
of Washington, as a real and chattel mortgage. 
Thereafter the bonds mentioned in said mortgage 
were duly issued to the amount of $1,500,000, and 
such bonds are now outstanding to the amount of 
upwards $1,300,000. 

V. 

Among the franchises which became subject to the 
lien of said mortgage was that certain franchise 
granted by the City of Tacoma to the Tacoma Rail- 
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way & Power Company by Ordinance No. 2295, en- 
titled “An ordinance granting to the Tacoma Rail- 
way & Power Company, a corporation, the right, 
franchise and privilege to construct and maintain 
poles, lines, underground conduits, string wires 
thereon and therein, and maintain the same and to 
transmit thereover electricity for the purpose of fur- 
nishing power and heat within the City of Tacoma, 
and repealing Ordinance [5] No. 53.’’ Said ordi- 
nance was duly passed by the City Council of the City 
of Tacoma, and thereafter, on February 9, 1905, duly 
approved. Said ordinance as enacted was to con- 
tinue in force and effect for twenty-five years from 
February 9, 1905, unless sooner terminated accord- 
ing to its provisions, 
VI. 

In the course of its business and with funds de- 
rived from the sale of some of the bonds secured by 
said mortgage, the Power Company purchased cer- 
tain poles, wires and electric appliances, all of which, 
before the erection of the same as the power lines 
hereinafter mentioned, became subject to the lien of 
said mortgage, and said poles, wires and electric ap- 
pliances, after becoming so subject to the lien of such 
mortgage, were used by the Power Company in con- 
structing certain lines for the transmission and dis- 
tribution of electricity for use for power purposes, 
which said lines were thereafter operated for such 
purpose by the Power Company. 

Vane 

The City of Tacoma now claims to be the owner of 
such poles, wires and electric appliances free from 
the lien of the plaintiff’s mortgage. 
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Vin, 

In the year 1908 the City of Tacoma authorized the 
Power Company to furnish electricity for lighting 
purposes, subject to the right of the City to revoke 
such permit. In December, 1908, and while said per- 
mit was in force the Power Company entered into a 
contract with the Northern Pacific Railway Com- 
pany, wherein the Power Company agreed to furnish 
to the Railway Company at its depot in the city and 
at its shops in South Tacoma electric power. The 
Power Company thereafter [6] continued to fur- 
nish power to the Northern Pacific Railway Com- 
pany. The power so furnished was delivered by the 
Power Company to the Northern Pacific Railway 
Company upon the premises of the Railway Com- 
pany at a voltage of 2300 volts, which voltage was too 
high to be used for lighting purposes. The North- 
ern Pacific Railway Company transformed such 
power to such lower voltage as enabled it to use the 
same for lighting and other purposes. That at all 
of said times the City of Tacoma was not able to 
furnish to the Railway Company the power service 
which the Railway Company desired to receive, and 
which was then being furnished by the Power Com- 
pany. 

IX. 

On April 2, 1913, the City Council of Tacoma 
adopted a resolution, which was as follows: 

“WHEREAS, under the provisions of Amend- 
ment No. XVI, to The Charter of the City of Tacoma 
of 1890, and of Ordinance No. 2295, the Tacoma Rail- 
way and Power Company has been permitted, tem- 


vs. The City of Tacoma. i 


porarily, to supply electric current in said City to 
persons and corporations who have used the same 
directly or indirectly for lighting purposes; and 

WHEREAS, it is no longer expedient or permissi- 
ble that such authority be exercised by said Com- 
pany; NOW, THEREFORE, 

BE IT RESOLVED BY THE CITY COUNCIL 
OF THE CITY OF TACOMA: 

That any and all permits to the Tacoma Railway 
and Power Company to furnish electric current to 
persons or corporations in the City of Tacoma, to be 
used for lighting purposes, be and the same are 
hereby revoked; and that said Tacoma Railway & 
Power Company from and after the 15th of April, 
1913, cease to furnish or supply to any person or 
corporation in the City of [7] Tacoma any elec- 
tric current for lighting purposes; and 

RESOLVED, That the City Clerk forthwith de- 
liver to said Tacoma Railway & Power Company a 
certified copy of this resolution. ”’ 

After the passage of said resolution and before the 
21st day of April, 1913, the Power Company as- 
serted the right under its franchise to sell electric 
power to the Northern Pacific Railway Company at 
a voltage too high for lighting purposes and that the 
transformation by the Northern Pacific Railway 
Company of such power upon its premises to a vol- 
tage low enough for lighting purposes was not a vio- 
lation of the franchise. That if the City claimed the 
Power was without authority to sell such power the 
City should institute suit to enjoin the Power Com- 
pany from continuing to sell such power. The Com- 
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mission of Light and Water of the City of Tacoma, 
the said commissioner being the officer in charge of 
the operation of the water and electric plants of the 
City of Tacoma, informed the said manager of the 
Power Company that it was the desire of the City 
of Tacoma that said Power Company continue to fur- 
nish electricity to said Railway Company in the 
same manner that such electricity had theretofore 
been furnished until such time as the rights of the 
Power Company and of the City could be determined, 
and said Commissioner with the manager of the 
Power Company consulted the City Attorney of said 
City, and said City Attorney advised said Commis- 
sioner that there was no objection to such continua- 
tion of service by said Power Company to said Rail- 
way Company until a determination of the rights of 
the parties could be had. Prior to the 21st dav of 
April, 1913, it was arranged and agreed between the 
City Attorney of said City and the manager of said 
Power Company that the question of the right of the 
Power Company [8] to serve the Northern Pa- 
cific Railway Company would be tested by an injunc- 
tion suit to be brought by the City of Tacoma, and 
said manager was informed by both said Commis- 
sioner and said City Attorney that no action would 
be taken by the City for the purpose of forfeiting the 
franchise of said Power Company. 

About the 21st day of April, 1912, said manager 
was advised by the City Attorney that the City did 
not desire té bring suit to enjoin the Company from 
furnishing power to the Railway Company for light- 
ing purposes, as the City was bound by its own ordi- 
nances, and it was unnecessary for it to bring a suit 
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to enforce its ordinance, but that the proper course 
would be that the Power Company should institute 
a suit against the City to prevent the City from in- 
terfering with the City, and that in such suit the 
City would not oppose the granting of a restraining 
order. At that time the said manager had an agree- 
ment with the City Attorney, the Commissioner of 
Light and Water and the Commissioner of Public 
Works, that the Company during the pendency of 
such suit should continue to furnish electricity to the 
Railway Company until the whole matter should be 
finally disposed of. Pursuant to such understand- 
ing and in order to enable the company to make a 
test suit, the City Council on the 21st day of April, 
1913, adopted the following resolution: 

‘WHEREAS, it appears that the Tacoma Rail- 
way & Power Company grantee of the franchise 
created by Ordinance No. 2295, entitled: 

‘An ordinance granting to the Tacoma Rail- 
way and Power Company, a corporation, the 
right, franchise and privilege to construct and 
maintain pole lines, underground conduits, 
string wires thereon and therein and maintain 
the same, and to transmit thereover electricity 
for the purpose of furnishing power and _ heat 
within the City of Tacoma, and repealing Ordi- 
nance No. 554,’ 

is contrary to the terms and conditions of said 
ordinance, supplying electric current to be used 
directly and indirectly for [9] lighting purposes, 
and to run motors, dynamos and other machines by 
which electric current is generated for lighting pur- 
poses, to persons, firms, associations and corporations 
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in the City of Tacoma; NOW, THEREFORE, 

BE IT RESOLVED BY THE CITY COUNCIL 
OF THE CITY OF TACOMA: 

That for the said violation of said franchise it is 
the intention of the Council of said City to repeal 
said Ordinance No. 2295 and revoke the privileges 
granted thereby, unless the said violations shall cease 
within thirty days after the giving of the notice here- 
inafter provided for; and 

RESOLVED; That the Commissioner of Public 
Works serve notice of the intention to repeal said 
ordinance upon said Tacoma Railway and Power 
Company, to the effect that if said failure to comply 
with the terms and conditions of said ordinance is 
not corrected before the expiration of thirty days 
after such service, the City of Tacoma will consider 
the franchise granted by said ordinance null and void 
and absolutely of no effect because of such failure; 
and will claim forfeiture to it of all poles, wires, lines 
and other property that may have been located or 
constructed in pursuance of said ordinance within 
said City, unless the same be removed within sixty 
days thereafter; and that ue council of said City 
will repeal said ordinance.’ 

Prior to the expiration of thirty age from the 
date of such resolution, with the exeeption of the 
Northern Pacific Railway Company, the Power 
Company was not furnishing power which was 
used for light to any one, and continued to fur- 
nish power to the Northern Pacific Railway 
Company only because of the understanding that 
until the whole matter of the right of the com- 
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pany to furnish electricity to the Railway Company 
should be finally determined, the continuance to so 
furnish power should not be claimed [[10]. by the 
City as a ground of forfeiture. A copy of the reso- 
lution of April 21, 1918, was served upon the Power 
Company April 23, 1913. 

X. 

Pursuant to such understanding and on May 22, 
1913, the Power Company instituted suit in the 
Superior Court of the State of Washington, for 
Pierce County, against the City of Tacoma to enjoin 
the City from enforcing a forfeiture of the franchise, 
and of any of the right and privileges of the Power 
Company granted thereby, and from claiming the 
forfeiture of the poles, wires and other property 
located under such ordinance, and from interfering 
with such poles, wires and appliances in any man- 
ner; and in such suit prayed that a temporary in- 
junction be granted restrained the City from taking 
any such action until the final hearing and deter- 
mination of the suit. 

On the 23d day of May, 1913, the City served its 
answer and cross-complaint, purporting to claim a 
forfeiture of the franchise. The suit was tried on 
June 6, 1913. 

On June 14, 1913, a decree was entered adjudging, 
among other things, as follows: 

That the franchise and privilege granted the Ta- 
coma Railway & Power Company by said Ordinance 
No. 2295 had been forfeited for failure to perform 
the obligations of said ordinance, and adjudged said 
franchise to be null and void and of no further effect, 
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aud adjudging that said Tacoma Railway & Power 
Company was no longer entitled to do any of the 
things permitted by said ordinance, except to re- 
move its poles, ines and other property from the 
streets and alleys of the City, and said decree also 
further provided ‘‘That unless the said Tacoma Rail- 
way & Power Company within sixty days after the 
[11] entry of this decree removes its poles and 
wires and other property from the streets and alleys 
and public places of the City of Tacoma, the same 
shall thereupon become forfeited to and be the prop- 
erty of the City of Tacoma.’’ 

At the time when the said judgment and decree 
was rendered and made and entered, the Tacoma 
Railway & Power Company in open court gave no- 
tice that it appealed from said judgment and decree 
and from each and every part thereof, to the Su- 
preme Court of the State of Washington, and the 
Court at said time and place ordered, upon the filing 
with the clerk of the court of a bond with surety in 
the penal sum of $1000.00, conditioned among other 
things that said Company would satisfy and perform 
the judgment or order appealed from in ease it 
should be affirmed, that all proceedings under said 
judgment should be stayed and that said judgment 
should not become effective pending said appeal to 
the Supreme Court and said order made at said time 
contained the further provision as follows: 

‘“‘Tt is the intention of this order that the running 
of the sixty-day period allowed for the removal of 
poles and wires from the streets shall be suspended 
during the pendency of this appeal.’’ 


vs. The City of Tacoma. 13 


In accordance with said order on the 14th day of 
June, 1913, the Tacoma Railway & Power Company 
duly filed an appeal bond and supersedeas bond, con- 
forming to the statutes of the State of Washington, 
and to the provisions of said order. 

The said cause on appeal came on for hearing be- 
fore Department Numbered One of the Supreme 
Court of the State of Washington, and on May 7, 
1914, an opinion was handed down to the effect that 
said judgment and decree should be affirmed. 
Within thirty days thereafter a petition for rehear- 
ing of [12] said cause in the Supreme Court of 
the State of Washington was duly filed by the Ta- 
coma Railway & Power Company, and on June 21, 
1914, said petition for rehearing was denied, and a. 
remittitur to the Superior Court affirming said judg- 
ment and decree was mailed to the clerk of said 
Superior Court, and said Remittitur was received by 
said clerk and by him filed in his office on the 22d day 
of June, 1914. 

2k 

The plaintiff was not a party to any of said Itiga- 
tion, nor did it have either notice or knowledge of 
any of the proceedings therein nor of any act of the 
City of Tacoma for the purpose of forfeiting the 
franchise of the Power Company or to acquire any 
interest in the line constructed under such franchise 
nor did the plaintiff then have any notice or know]l- 
edge of any act of the Power Company in respect 
thereto. 

XII. 
The value of the poles and wires which the city 
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lays claim to free from the lien of the plaintiff’s 
mortgage, and the value of the plaintiff’s lien 
thereon, exceeds $5,000.00, and the value of the 
franchise and of the plaintiff’s lien thereon involved 
in this suit exceeds $5,000.00, and the amount and 
value in dispute in this suit exceeds the sum of 
$25,000.00, exclusive of interest and costs. 
XIIT. 

The pole lines hereinbefore mentioned, and the 
franchise under which they were constructed, main- 
tained and operated, were all used to serve the gen- 
eral public, and any interference with the use and any 
forfeiture of the franchise would inconvenience and 
damage the general public and many citizens of the 
City of Tacoma as well as the Company rendering 
the service to them, and [18] also the plaintiff. 
The bonds secured by the mortgage hereinbefore 
mentioned to the plaintiff as trustee are outstanding 
and have a long time yet to run, and the physical 
property which is in controversy and upon which 
said mortgage is a lien of such a character, that if it 
passes into the possession of the City of Tacoma, it 
will become difficult of identification, and in many 
cases portions thereof will be lost and destroyed 
while other portions will be used by the City of Ta- 
coma to injure the business authorized to be done 
under franchise granted by the City of Tacoma, 
upon which franchise the plaintiff has a lien by vir- 
tue of its mortgage; and if said poles and wires pass 
into and remain in the hands of the City of Tacoma 
for any considerable length of time, the plaintiff will 
be unable to realize for the bondholders any value 
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that said poles and wires now have. 
XIV. 

The physical property hereinbefore mentioned is 
subject to the lien of the plaintiff’s mortgage, and 
the City of Tacoma seeks to obtain the exclusive 
possession of such property free from the lien of the 
plaintiff’s mortgage. If such property be taken into 
the possession of the City of Tacoma, and if the 
plaintiff does not protect the security of the bonds 
secured by the mortgages executed to it, the bond- 
holders will suffer great and irreparable loss and 
damage. 

The proceedings on the part of the City of Tacoma 
to forfeit the franchise and the title to the property 
operated thereunder having been taken and had 
without any notice to the plaintiff, and being pro- 
eeeds to which the plaintiff was not a party, the 
same, if given effect, will deprive the plaintiff of its 
property without due process of law, and will deny to 
it the equal protection of the law in violation of the 
Fourteenth [14] Amendment of the Constitution 
of the United States. 

XV. 

The plaintiff has no plain or adequate remedy at 
law, and unless an injunction be granted enjoining 
the defendant from interfering with the franchise 
and the physical property mentioned in this com- 
plaint, the lien of the plaintiff will be lost or de- 
stroyed, and the plaintiff and the bondholders for 
whom it is trustee will be irreparably injured and 
damaged, and unless a temporary injunction be 
granted enjoining the defendant from interfering 


16 Old Colony Trust Company 


with the property during the pendency of this suit, 
the defendant will not only remove certain portions 
of the physical property so that they cannot be sub- 
ject to the lien of the plaintiff’s mortgage, but will 
prevent the same from being used to served persons 
with power unless such persons take such power 
from the City of Tacoma only, and then such poles 
and wires will be used by the City of Tacoma to give 
service, and irreparably injure and damage the 
busmess done under the franchise upon which the 
plaintiff’s mortgage is a hen, and deprive the plain- 
tiff of the revenue from such source, and such injury 
will be done by defendant daily during the pendency 
of this suit. 

Forasmuch as the plaintiff can have no adequate 
remedy, except in this court, and to the end, there- 
fore, that the defendant may, if it can, show why the 
plaintiff should not have the relief prayed, and make 
a full disclosure and discovery of all the matters 
aforesaid, and according to the best and utmost of 
its knowledge, remembrance, information and be- 
lief, full, true and perfect answer make to the mat- 
ters in this Bill hereinbefore stated, but not under 
oath (an answer under oath being hereby expressly 
waived )— 

Plaintiff prays that a provisional or preliminary 
injunction [15] be issued restraining the defend- 
ant, the City of Tacoma, its officers, agents aud em- 
ployees from taking any step whatsoever to forfeit 
the franchise granted by Ordinance No. 2295, and 
from making any claim that such franchise has been 
forfeited, and from taking any steps whatsoever 
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interfering with the poles, wires and electrical ap- 
pliances constructed thereunder, and from asserting 
title thereto during the pendency of this suit, and 
that upon final hearing and determination of this 
suit all acts of the defendant in reference to said 
franchise and said property be decreed to be null and 
void, and the defendant forever enjoined from en- 
forcing or attempting to enforce any proceeding 
claiming a forfeiture of said franchise for any 
matter heretofore occurring, and from making any 
assertion of title to any of said property; and the 
plaintiff prays that it have such other and further 
relief as the equities of the case may require and to 
the Court may seem meet and for its costs and dis- 
bursements herein. ; 

May it please your Honors to grant unto the 
plaintiff, not only a writ of injunction conformable 
to the prayer of this Bill, but also a writ of subpoena 
of the United States directed to the said City of 
Tacoma commanding it on a day certain to appear 
and answer unto this Bill of Complaint, and to obey 
and perform such order and decree in the premises 
as to the Court shall seem proper and required by 
the principles of equity and good conscience. 

OLD COLONY TRUST COMPANY, 
By JAMES B. HOWE, 
Its Solicitor. 

[Endorsed]: ‘‘Filed in the U. S. District Court, 
Western Dist. of Washington, Southern Division. 
Oct. 6, 1914. Frank L. Crosby, Clerk. By F. M. 
Harshberger, Deputy.’’ [16] 
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Motion [for Temporary Injunction ]. 

Now comes the Old Colony Trust Company, plain- 
tiff in the above-entitled suit, and, upon the Bill of 
Complaint filed therein, moves the Court for an 
order granting a temporary injunction restraining 
the defendant from asserting that the franchise 
granted to the Tacoma Railway & Power Company 
by Ordinance No. 2295 of the City of Tacoma has 
been forfeited, and from in any manner interfering 
with the poles, wires and lines constructed under 
said ordinance in the City of Tacoma, and from as- 
serting any right, title or interest in said poles, 
wires and lines by reason of any forfeiture of said 
franchise, and from taking any steps whatsoever to 
interfere with said poles, wires and lines, or any of 
them, during the pendency of this suit. 

JAMES B. HOWE, 
Solicitor for Plaintiff. 


[Endorsed]: Filed in the U. 8S, District Court, 
Western Dist. of Washington, Southern Division. 
Oct. 7, 1914. Frank L. Crosby, Clerk. By F. M. 
Harshberger, Deputy. [17] 


Answer. 

Now comes the above-named defendant, City of 
Tacoma, and appears in the above-entitled cause and 
answers the plaintiff’s Bill of Complaint as follows: 

1p 

It objects and demurs to the said Bill of Complaint 
as a whole upon the ground that the same does not 
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state facts sufficient to constitute a cause of action 
in equity against this defendant. 
dil 

It admits the allegations contained in Paragraphs 
I, II and III of said complaint except that it alleges 
that said Tacoma Railway & Power Company was 
not engaged in the operation of power lines until the 
year 1905. 

Admits the allegations contained in Paragraph IV. 

Denies that the franchise granted by Tacoma 
Ordinance 2295 because at any time subject to the 
lien of plaintiff’s alleged mortgage, but admits the 
other allegations contained in Paragraph V of said 
complaint. 

Denies each and every allegation contained in 
Paragraph VI of said complaint except that it admits 
that said Power Company constructed certain power 
lines in the streets of said city pursuant to the au- 
thority granted by said Ordinance 2295, which power 
lines the City of Tacoma now claims to own, free 
from any alleged lien of plaintiff’s said mortgage, as 
alleged in Paragraph VII of said complaint. 

Admits that in 1908 said City gave said Power 
Company a permit to furnish electricity for lighting 
purposes as provided for in said ordinance as herein- 
after set forth; and admits that [18] said Power 
Company entered into a contract with the Northern 
Pacific Railway Company for electric power, but de- 
fendant alleged that plaintiff, well knowing that it 
had no lawful authority to do so, contracted for said 
power for ten years, and expressly bound said Rail- 
way Company to use its current for hghting as well 


20 Old Colony Trust Company 


as power purposes during all of said time. 

Denies that said city was not able to furnish power 
to said Railway Company. 

Admits tie allegations contained in Paragraph IX 
of said complaint and relating to the passage of the 
Resolutions set forth therein, and to the assertions 
of right made by said Power Company, but denies 
each and every other allegation contained in said 
paragraph, and specifically denies that the Com- 
missioner of Light and Water of the City of ‘Tacoma, 
the said Commissioner being the officer in charge of 
the operation of the water and electric plants of the 
City of Tacoma, informed the said manager of the 
Power Company that it was the desire of the City of 
Tacoma that said Power Company continue to fur- 
nish electricity to said Railway Company in the 
Same manner that such electricity had theretofore 
been furnished until such time as the rights of the 
Power Company and of the City could be deter- 
mined; or that said Commissioner with the Manager 


of the Power Company consulted the City Attorney — 


of said City, or that said City Attorney advised said 
Commissioner that there was no objection to such 
continuation of service by said Power Company to 
said Railway Company until a determination of the 
rights of the parties could be had; or that prior to 
the 21st day of April, 1913, it was arranged and 
agreed between the City Attorney of said City and 
the manager of said Power Company that the ques- 
tion of the right of the Power Company to [19] 
serve the Northern Pacific Railway Company would 
be tested by an injunction suit to be brought by-the 
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City of Tacoma; or that said manager was informed 
by both said Commissioner and said City Attorney 
or either of them that no action would be taken by 
the City for the purpose of forfeiting the franchise 
of said Power Company; or that about the 21st day 
of April, 1918, said manager was advised by the City 
Attorney that the City did not desire to bring suit 
to enjoin the Company from furnishing power to the 
Railway Company for lighting purposes, as the City 
was bound by its own ordinances, and it was neces- 
sary for it to bring a suit to enforce its ordinance, 
but that the proper course would be that the Power 
Company should institute a suit against the City to 
prevent the City from interfering with the Com- 
pany, and that in such suit the City would not op- 
pose the granting of a restraining order; or that at 
that time the said manager had an agreement with 
the City Attorney, the Commissioner of Light and 
Water, and the Commissioner of Public Works, or 
either of them, that the Company during the pen- 
dency of such suit should continue to furnish elec- 
tricity to the Railway Company until the whole 
matter should be finally disposed of; or that pursu- 
ant to such or any understanding or in order to enable 
the Company to make a test suit, the City Council 
on the 21st day of April, 1918, adopted a resolution; 
or that during the 30 days after the passage of the 
Resolution the Tacoma Railway & Power Company 
was not furnishing power which was used for the 
production of light to anyone except the Northern 
Pacific Railway Company, or that it continued to 
furnish power to the Northern Pacific Railway Com- 
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pany only because of the said alleged understanding 
that until the whole matter of the right of the com- 
pany to furnish electricity to the Railway Company 
should be finally determined, the continuance to so 
furnish power should not be claimed by the City as 
a ground of forfeiture, or because of any understand- 
ing whatever. 

Admits the allegations contained in Paragraph X 
of said [20] complaint except that it denies that 
said action was commenced pursuant to the under- 
standing theretofore alleged or to any understand- 
ing whatever; and denies that said Superior Court 
made any such order as is alleged to have been made 
preventing the taking effect of said judgment; and 
alleges that not until after said Judgment had been 
entered and said Power Company had applied to the 
Court to fix the amount of a supersedeas bond, was 
any order made at all, and said order had no effect 
whatever upon any matter in the cause, because the 
filing of the bond automatically effected a stay under 
the statutes of the State. 

Admits that plaintiff was not made a party to said 
action; but denies that it did not have notice and 
knowledge of the proceedings therein; and alleges 
that through its counselors, attorneys and agents it 
had full notice and knowledge of every step taken in 
said forfeiture proceeding. 

Admits that the value of the poles ke wires which 
defendant lays claim to exceeds $5,000, but denied 
each and every other allegation contained in Para- 
graph XII of said complaint. 

Denies each and every allegation contained in 
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Paragraphs XII, XIV and XV of said complaint; 
and defendant alleges that the property actually 
covered by plaintiff’s mortgage is amply sufficient 
to secure all of said bonds and the interest thereon, 
many times over. 
And for its further, affirmative defense to plain- 
tiff’s complaint herein, defendant alleges: 
ile 
That the said mortgage of the Tacoma Railway & 
Power Company to plaintiff covered only specific 
street railway franchises and real and personal prop- 
erty held, owned and used by said Company in con- 
nection with its operation of street railways in the 
City of Tacoma, and such additional street railway 
[21] property as it should thereafter acquire, and 
never covered or was intended to cover the pole lines, 
wires and other property constructed pursuant to 
said Ordinance No. 2295; and plaintiff had no lien 
upon or claim to said property or franchise by reason 
of said mortgage. 
And for its further affirmative defense to plain- 
tiff’s complaint, defendant alleges: 
ib 
That ever since the year 1893 the City of Tacoma 
has owned, maintained and operated a municipal 
electric light and power plant to furnish itself and 
its inhabitants with electric light and power for pub- 
lic and private use. 
II. 
That at all the times since March 7, 1896, the Char- 
ter of said city, adopted by its freeholders, contained 
the following provision: 
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‘The legislative power of the City is forever 
prohibited from granting to any person or cor- 
poration whatever, a franchise, privilege or right 
to sell or supply water or electric lights within 
the City of Tacoma, to the City or any of its 
inhabitants as long as the City owns a plant or 
plants for that purpose, and is engaged in the 
public duty of supplying water or light; except 
that the City council may frant a franchise to 
supply water or electric light to any section or 
part of the City of Tacoma not supplied or fur- 
nished by the city water or light plant, to cease 
and determine at such time as the City of 
Tacoma shall furnish and provide water and 
light in said section or part of the City.” 

III. 


That pursuant to said Charter provision said Ordi- 


nance No. 2295 expressly limited the right granted 
to the Tacoma Railway & Power Company to the fur- 
nishing of electric current for power and heat, and 


contained the following provision: 


‘*Provided, that neither said Tacoma Railway 
and Power Company, nor its successors or as- 
signs, shall have any right to supply electric cur- 
rent to be used directly or indirectly for light- 
ing purposes, or to run motors, dynamos or 
other machines by which electric current shall 
be generated for lighting purposes, to any per- 
son, firm, association [22] or corporation, ex- 
cept, where the grantee herein, its successors or 
assigns, may furnish current for street railway 
purposes, then and in that event current may be 
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sold for lighting street-cars, but for no other 
lighting purpose whatever. It is the intention 
of this section to grant to the Tacoma Railway 
and Power Company, its successors and as- 
signs, the right to sell power for power and 
heating purposes and for hghting street-cars ; 
but in no event, except as hereinafter provided, 
shall the said grantee, its successors or assigns, 
furnish power to be used for lighting or gen- 
erating electricity for lighting; provided fur- 
ther, however, that nothing in this section con- 
tained shall prevent said City from granting the 
said Tacoma Railway and Power Company, its 
successors and assigns, by special permit, the 
right to furnish any person, firm or corporation 
within said City, or said City, electric current 
for lighting purposes, subject to the provisions 
of the City Charter and the laws of the State 
of Washington; such permit, however, to be re- 
vocable at any time at the option of the City.”’ 
IV. 
That the permit granted to said Company was 


granted subject to said Charter and Ordinance right 
of revocation. 


Ve 
That said Ordinance No. 2295 contained many 


other conditions subsequent upon the performance 
of which the right of said Company to continue to 
hold the franchise granted thereby depended, and 
it provided as follows: 


‘See, 11. That each and every right, priv- 
ilege and authority and franchise by this ordi- 
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nance granted shall, without the passage of any 
resolution, ordinance, or any action of any 
kind whatsoever on the part of the City of 
Tacoma, be null and void and absolutely of no 
effect, upon the failure of said grantee, its suc- 
cessors or assigns, to perform any and all of the 
conditions in this ordinance specified and men- 
tioned, for a period of thirty days after notice 
shall have been served upon said grantee, its 
successors and assigns, by the Commissioner of 
Public Works of said City, under the directions 
and authority of the City Couneil of said City 
to the effect that said City will, if said failure 
is not corrected before the expiration of thirty 
days from the service of said notice, consider 
this franchise null and void and absolutely of 
no effect because of the failure of said grantee, 
its successors and assigns, to perform any or all 
of the conditions in this ordinance specified ; and 
in the event of the forfeiture of the franchise 
hereby granted, on account of the breach of any 
of the conditions herein, the said grantee, its 
successors and assigns, shall also forfeit and 
surrender to the City of Tacoma, all poles, lines, 
wires or other property that may be located or 
constructed 11 pursuance hereof, within the City 
of Tacoma, unless [23] the same are removed 
within sixty days thereafter and said streets, 
alleys and public places from which they are re- 
moved put in good condition, and the same shall 
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thereupon become and be the property of said 
City of Tacoma.”’ 
and, 
‘Sec. 17. This grant is subject to the right of 
the City Council at any time, on thirty days’ 
written notice to said grantee, its successors and 
assigns, by the Commissioner of Public Works, 
authority so to do, hereafter to repeal, change or 
modify this grant, if the franchise granted 
hereby is not operated in accordance with the 
provisions of this ordinance or at all, and the 
City Council reserves the right so to do and this 
section shall be considered as a cumulative and 
and an additional remedy to that provided by 
section 11 of this ordinance.’’ 
VI. 

And said ordinance further provided that said City 
should have the right at any time to purchase any 
and all property of said grantee, erected, constructed 
and maintained under the terms and provisions of 
said ordinance, upon payment of a reasonable price 
therefor. 

VII. 

And said ordinance further provided that the 
grantee should be deemed to have forfeited and 
abandoned all rights thereunder if it failed to file 
an acceptance thereof, subject to its terms, condi- 
tions, stipulations and obligations, within sixty days 
after approval; and that in case of its failure to ac- 
cept, the ordinance should be null and void and of 
no effect whatever; and said grantee did file such an 
acceptance. 
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Walleye 

That upon the adoption of the resolution men- 
tioned and set forth in Paragraph LX of the com- 
plaint herein, on the 2d day of April, 19138, said 
Tacoma Railway and Power Company refused to 
cease furnishing electric current for lighting pur- 
poses, and declared that under authority of what is 
known [24] as the ‘‘Public Service Act” of the 
State it could and would furnish electric current in 
the City of Tacoma for any and every purpose, in- 
cluding hght, wherever it saw fit and whether said 
ordinance permitted it or not. 

And thereupon, as expressly stipulated in said 
ordinance might be done, the Council of said City 
on the 21st day of April, 1913, adopted the second 
resolution set forth in Paragraph LX of said com- 
plaint, and caused the same to be served on said com- 
pany. 

And said company failed and refused to comply 
with the terms of said ordinance or the demand of 
said resolution, and on the 29th day after the ser- 
vice of said resolution upon it, commenced its said 
action in the Superior Court of Pierce County, 
Washington, in which it prayed the decree of the 
Court enjoining said city from repealing said Ordi- 
nance No. 2295, or declaring the same null and void, 
and from claiming a forfeiture of the poles, wires or 
other property that had been located or constructed 
pursuant to said ordinance within said City, and 
from interfering with the use by the plaintiff of said 
poles, wires, appliances and other property in the 
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the same. 


And defendant for its further affirmative answer 
to the complaint herein, 
ie 
Alleges that heretofore and on the 2d day of Sep- 
tember, 1914, the Council of said City duly passed 
an ordinance, No. 5892, entitled: 


‘‘An ordinance to repeal Ordinance No. 2295, 
approved February 9, 1905, and entitled: ‘AN 
ORDINANCE granting to the Tacoma Railway 
and Power Company, a corporation, the right, 
franchise and privilege to construct and main- 
tain poles, lines, underground conduits, string 
wires thereon and therein and maintain the 
same, and to transmit thereover [25]  elec- 
tricity for the purpose of furnishing power and 
heat within the City of Tacoma, and repealing 
Ordinance No. 551’ ”’; 


whereby said ordinance No. 2295 was repealed, and 
said ordinance was duly published on the 3d day of 
September, 1914, and is in full force and effect. 

And defendant for its further affirmative answer 
to the complaint herein. 

dt 

Alleges that it had no knowledge or information 
whatever that plaintiff had or claimed to have any 
lien upon said franchise granted by said Ordinance 
No. 2295 by virtue of its said mortgage or otherwise, 
or had any knowledge or information that any such 
mortgage existed; and that whatever right or lien 
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plaintiff may have in or upon said franchise or the 
property used in connection therewith, is and always 
was second, subordinate and inferior to the rights 
of the City of Tacoma, expressly reserved by the City 
Charter and said ordinance; and that in no event was 
the plaintiff entitled to notice of proceedings taken 
by the Council of said City to enforce the provisions 
of said ordinance to repeal the same. 
WHEREFORE, having fully answered the com- 
plaint herein, defendant prays that the same be dis- 
missed with costs, 
IT. L. STILES, 
City Attorney, 
FRANK M. CARNAHAN, 
Assistant City Attorney, 
Attorneys for Defendant. 
( Verified.) 


[Endorsed]: Filed in the U. 8. District Court, 
Western Dist. of Washington, Southern Division. 
Oct. 19, 1915. Frank L. Crosby, Clerk. By EM 
Ellington, Deputy. [26] 


Memorandum Decision, Filed December 18, 1914. 


ON APPLICATION FOR TEMPORARY INJUNC- 

TION. 
JAMES B. HOWE, for Complainant. 
T. L. STILES, FRANK M. CARNAHAN, for 
Defendant. 

CUSHMAN, District Judge. 

This matter is before the Court upon the applica- 

tion of complainant for a temporary injunction. 
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The primary questions involved are the same as 
those considered in Tacoma Railway & Power Com- 
pany, v. the City of Tacoma (79 Wash. 508) and 
Puget Sound Traction, Light & Power Company v. 
City of Tacoma (decided by this Court, September 
HOW 191+). 

The present case differs from the two foregoing 
in that, while in those two cases the controversy was 
waged between the city on one hand, contending for, 
and the Tacoma Railway & Power Company and 
Puget Sound Traction, Light & Power Company, re- 
spectively, on the other, opposing, the forfeiture 
[27] of its franchise for electric power, on account 
of furnishing electric power for lighting purposes, 
in violation of its terms, while the present suit is 
brought by the Old Colony Trust Company, the trus- 
tee of the mortgage bondholders of the Tacoma Rail- 
way & Power Company, not a party to the former 
litigation. 

The present suit differs further in that complain- 
ant seeks to avoid the forfeiture of the franchise, de- 
clared by the city, upon the ground that, through 
fraud and mistake, the officers of the Tacoma Rail- 
way & Power Company were induced to fail to 
comply with the city’s requirements, imposed as a 
condition for the avoidance of forfeiture. 

These differences necessitate the determination of 
the questions involved as in an original suit. 

Old Colony Trust Co. v. Omaha, 230 U. 8. 100. 

The jurisdiction of the Court, being properly in- 
voked, its exercise cannot be avoided. 

Ex parte Young, 209 U. S. 223. 
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The exercise of discretion in the matter of grant- 
ing such injunction should be controlled by con- 
sideration of the comparative damage which may re- 
sult to one party or the other from granting or deny- 
ing such injunction. 

Thullen v. Triumph Elec. Co., 212 Fed. 143; 

Pac. Tel. & Tel. Co. v. Los Angeles, 192 Fed. 
TCD: 

Love v. Atchison T. & 8S. F. Ry. Co., 185 Fed. 
BALE 

Irving v. Joint Dist. Council etc., 180 Fed. 896; 

Colgate v. James T. White & Co., 169 Fed. 


887; [28] 
Pere Marquette R. Co. v. Bradford, 149 Fed. 
492 ; 


Buffalo Gas. Co. v. Buffalo, 156 Fed. 370; 
DeKoven v. Lake Shore & M.S. Ry. Co., 216 Fed. 
055) 


It is manifest that, should the injunction not be 
granted and the City should remove the poles and 
wires, alleged to have been forfeited, destroying the 
plant and interrupting the business of complainant, 
and it should transpire that the complainant ulti- 
mately prevail, the damage would be irreparable, 
even though the City be solvent, for the extent of the 
damage cannot be ascertained with reasonable cer- 
tainty. 

The violation of its franchise, which was asserted 
by the City as a ground for its forfeiture, was the 
furnishing, by the operating company under its 
franchise, of electric current to the Northern Pacific 
Railway Company to be used for lighting purposes. 
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Pending litigation over the question of forfeiture, 
the following proposition was made by such com- 
pany to the city and has been, by the latter, approved 
and accepted: 

‘‘In accordance with resolution by the City 
Commission June 2, 1913, the Tacoma Railway 
and Power Company hereby agrees (pending 
the present litigation concerning Ordinance No. 
2414) to purchase, and the City of Tacoma 
agrees to supply, electrical energy of an equiv- 
alent amount in kilowatt hours to the amount 
of power which the Tacoma Railway and Power 
Company supplies on and after June 2, 1913, 
during said litigation, to the Northern Pacifie 
Railway Company for power purposes,—a 
proportion of which current the City claims is 
being used for lighting purposes, and in addition 
will purchase from the City such amount of 
electrical energy as may be determined is being 
used during the same period by the Tacoma 
Grain Company, the Sperry Flour Company, 
and other customers of the Tacoma Railway & 
Power Company, for lighting purposes,—the 
electrical energy to be delivered by the City of 
[29] Tacoma to the Tacoma Railway and 
Power Company in the amount as above out- 
lined at the 19th Street Sub-station of the Puget 
Sound Traction, Light & Power Company in the 
form of twenty-two hundred volt, two-phase 
alternating current. The Tacoma Railway and 
Power Company will guarantee a load factor 
of 100% for current so delivered, and will take 
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such current at the now prevailing rate for in- 
dustrial power at 100% load factor as now fixed 
by Section 19 of Ordinance No. 5283 of the City 
of Tacoma as passed April 10, 1913.”’ 

It is apparent that the City seeks, primarily, the 
establishment of its right to forfeit the franchise, 
the poles and wires located in its streets and used 
thereunder. The damage, if any, to the City for the 
delay in the final establishment of its right is, there- 
fore, capable of computation and comparatively easy 
of adjustment, if protected by a sufficient bond. 

On account of this disparity in the effect upon the 
parties of granting or withholding the injunction, 
and the closeness of the questions involved, the tem- 
porary injunction will be granted, without determin- 
ing the question of whether the complainant will 
probably ultimately prevail or not. The issue of 
fraud, alone, is of such a nature—so dependent upon 
circumstanees, and the range of admissible evidence 
is so great that any conclusion reached upon er parte 
affidavits is bound to be unsatisfactory. 

But before issuance of the temporary injunction, 
counsel for the parties will be heard as to the amount 
of the bond. The present status, as affected by the 
arrangement made between the City and the oper- 
ating company is to be preserved and there is no in- 
tention to allow, under the protection of the injune- 
tion. the furnishing of electric current for lighting 
purposes by the company. [380] 
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[ Opinion. ] 
Filed Jan. 20, 1915. 


JAMES B. HOWE, JOHN A. SHACKLE- 
FORD, for Complainant. 

T. L. STILES, FRANK M. CARNAHAN, for 
Defendant. 


CUSHMAN, District Judge. 


Suit is brought by complainant, mortgagee of the 
property of the Tacoma Railway & Power Company, 
asking that the defendant City be enjoined from 
taking any steps to forfeit a franchise granted the 
mortgagor for electric power purposes by a certain 
city ordinance and from asserting title to, or at- 
tempting to control the electric appliances con- 
structed thereunder. 

Suit was brought to enjoin the forfeiture of this 
franchise in the State court by the mortgagor, in 
which suit the City secured a decree forfeiting the 
franchise and property used under it. The com- 
plainant in the present suit was not a party to such 
litigation and there is no evidence that it had notice 
thereof. Upon appeal, the Supreme Court of the 
State of Washington, affirmed [81] that decree. 
(Tacoma Ry. & P. Co. v. City of Tacoma, 79 Wash. 
508.) 

This Court in a suit by the grantee of the Tacoma 
Railway & Power Company, under a transfer made 
after the rendition of the opinion in the foregoing 
case by the Supreme Court, but before entry in the 
trial court of the remittitur, refused an injunction, 
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forbidding the City interfering with the property in- 
stalled under the franchise, forfeited to the City by 
the ruling of the State court. (P.S. T., L. & P. Co. 
v. City of Tacoma, 217 Fed. 265.) 

This Court has already held in the present suit, 
upon the authority of Old Colony Trust Co. v. Omaha 
(230 U.S. 100), that complainant was not, neces- 
sarily, concluded ‘by the decree in the State Court 
against its mortgagor, the Tacoma Railway & Power 
Company, to which suit it was not a party. 

Upon the consolidation of certain street railway 
companies, the mortgage in question was given, in 
1899, to the complainant herein. The power fran- 
chise in question was not granted until 1905, some 
six years after the giving of the mortgage. 

While it appears in the mortgage that the com- 
pany was mainly engaged in a street railway busi- 
ness, it must be assumed that the Articles of Incor- 
poration of the Tacoma Railway & Power Company 
authorized it to engage in the power business, else 
the franchise would not have been granted. The 
name of the company, also, indicates that it was to 
engage in the power, as well as street railway busi- 
ness, 

The mortgage covers much property. By its 
terms, it was to cover ‘‘all this company’s property, 
both personal and real and both now and hereafter 
acquired.’’ After this general language, a large 
amount of property is described in detail, including 
franchises, under many particular ordinances. 
After which occurs the [82] following language: 
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‘Also, any and all other franchises, rights 
and privileges hitherto granted by said City of 
Tacoma * * * to any person or corporation 
whatever, formerly owned by said Tacoma Rail- 
way & Motor Company (one of the consolidated 
companies) * * * also, any and all other 
franchises, rights and privileges which may be 
granted hereafter, by said City of Tacoma 
* * * either to the original grantee or gran- 
tee named in either of the aforesaid ordinances 
(whether those hereinabove specifically men- 
tioned or any other hereinafter referred to only 
in general terms), or to said Tacoma Railway & 
Motor Company as the successor in interest of 
such original grantee or grantees, in and by any 
ordinance or ordinances amending, enlarging, 
extending or otherwise modifying either or any 
of said existing ordinances.”’ 


Upon the part of the City it is contended that the 
description of the ‘‘after acquired property’’ in the 
mortgage is not sufficient to cover the franchise and 
property now in question, and that, therefore, the 
complainant has no interest sufficient to support its 
suit. 

The foregoing shows an intention to mortgage 
“after acquired”? franchises both particularly and 
generally and nothing appears in the situation, cir- 
cumstances or language of the mortgage showing 
any intent to include only franchises for the opera- 
tion of street cars. 

The following cases have been called to the Court’s 
attention: 
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Guaranty Trust Co. v. Atl. ete. R. Co., 132 Fed., 
68; 

Beall v. White, 94 U.S., 382; 

Sniuth v. McCullough, 104 U.S., 25; 

Parker v. New Orleans ete. R. Co., 33 Fed., 693; 

T. R. & P. Co. v. Tacoma, 79 Wash., 508; 

Farmers etc. Co. v. Commercial Bank, 11 Wis, 
207 ; 

Dinsmore vy. Racine ete. R. Co., 12 Wis., 649; 

Farmers etc, Co, v. Cary, 13 Wis,, 110; [32] 

Farmers etc. Co. v. Commercial Bank, 15 Wis., 
424; 82 Am. Dec. 689; 

Aldridge v. Pardee, 24 Tex. Civ. App., 254; 60 
S. W. 789; 

Brainerd v. Peck, 34 Vt., 496; 

Meyer v. Johnston, 53 Ala. 237, 381. 


The foregoing cases are all clearly distinguishable 
from the present case. 

Whether such language as that used in the mort- 
gage in the present case would suffice as against an 
innocent purchaser from the mortgagor for value, 
it is not necessary to determine. In the present 
case the mortgagor and mortgagee have treated and 
recognized the mortgage as covering this franchise 
and the property used under it. As the City could 
not object to a mortgage being placed upon the 
franchise after it was granted, it is clear that it is 
not in a position to question the existence of the 
lien of the mortgage where the language, at most, is 
uncertain and ambiguous and the parties to the 
mortgage have given to it a construction extending 
the lien over the property in question. 
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A mortgage of after-acquired property can only 
attach to such property in the condition in which it 
comes into the mortgagor’s hands. 

Jones on Corporate Bonds and Mortgages, See. 
114. 

The following recitals from the decision of the 
State court show the main question in controversy, 
consideration of which is asked herein: 


‘“The respondent, the City of Tacoma, is a 
city of the first class, and since 1893, has owned 
and operated a municipal lighting plant. In 
1912, it qualified itself to take over the entire 
lighting business of the city. The appellant 
owns and operates a street railway system in the 
City of Tacoma. In 1890, the legislature passed 
an act (Laws 1890, p. 131) classifying cities, and 
empowering cities of the first class to frame 
their own charters. It also empowered them 
(Rem. & Bal. Code, Sec. 7507, subd. 7; P. C. 77, 
sec. 83): 

ie onlay out, establish Gper seems: mol 
otherwise improve streets, alleys, avenues, 
* * * and to regulate [84] and control 
the use thereof, and to vacate the same, and to 
authorize or prohibit the use of electricity at, 
in, or upon any of said streets, or for other pur- 
poses, and to prescribe the terms and conditions 
upon which the same may be so used and to 
regulate the use thereof.’ 

‘‘In pursuance of this power, the respondent 
framed an independent charter, and amended 
the charter in 1896, prohibiting the legislative 
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power of the city from granting to any person 
or corporation a franchise, privilege, or right ‘to 
sell or supply water or electric lights within the 
City of Tacoma to the city or any of its inhabi- 
tants,’ as long as the city owns a plant or plants 
for that purpose and is engaged in the public 
duty of supplying water or light, subject to the 
exception that the city might grant a franchise 
to supply water or electric light to any part of 
the city not supplied or furnished by the city 
plant, ‘to cease and determine at such time as 
the City of Tacoma shall furnish and provide 
water and light in said section or part of the 
city.’ This amendment was carried into the 
charter of 1909. 

‘‘In harmony with the charter, the city coun- 
cil, in 1905, adopted an ordinance granting to 
the appellant, its successors and assigns, for a 
period of twenty-five years, ‘the ght, privilege, 
authority and franchise,’ to erect and maintain 
poles, lines, and conduits and to stretch wires 
thereon along, across and underneath the streets 
and alleys of the city for the purpose of trans- 
mitting, distributing, and selling electric cur- 
rent, to be furnished and used for the purpose 
of furnishing ‘power and heat, or either of 
them,’ for power and heating purposes, and ‘for 
lighting street cars,’ and providing that it 
should not ‘furnish power to be used for light- 
ing or generating electricity for lighting.’ It 
was provided that the stipulations in the ordi- 
nance should not prevent the city from granting 


us. The City of Tacoma. 41 


the appellant ‘by special permit’ the right to 
furnish electric current ‘for lighting purposes,’ 
subject to the provisions of the city charter and 
the laws of the State, ‘such permit, however, to 
be revocable at any time at the option of the 
city.’ The ordinance further provided: 
“Section 11. That each and every right, 
privilege and authority and franchise by this 
ordinance granted shall, without the passage of 
any resolution, ordinance or any action of any 
kind whatsoever on the part of the City of 
Tacoma, be null and void and absolutely of no 
effect, upon the failure of said grantee, its suc- 
cessors or assigns to perform any and all of the 
conditions in this ordinance specified and men- 
tioned, for a period of thirty days after notice 
shall have been served upon said grantee, its 
successors and assigns, by the commissioner of 
public works of said city, under the directions 
and authority of the city council of said city to 
the effect that said city will, if said failure is not 
corrected before the expiration of thirty days 
from the serving of said notice, consider this 
franchise null and void and absolutely of no 
effect because of the failure of said grantee, its 
successors or assigns, to perform any and all of 
the conditions in this ordinance specified; and 
in the event of the forfeiture of the franchise 
hereby granted, on account of the breach of any 
of the [85] conditions herein, the said gran- 
tee, its successors and assigns, shall also forfeit 
and surrender to the City of Tacoma, all poles, 


42 


Old Colony Trust Company 


lines, wires, or other property that may be lo- 
cated or constructed in pursuance hereof, within 
the City of Tacoma, unless the same are re- 
moved within sixty days thereafter and said 
streets, alleys and public places from which they 
are removed put in good condition, and the same 
shall thereupon become and be the property of 
said City of Tacoma.’ Ordinance No. 2295. 
‘Another section of the ordinance provided 
that the grant was subject to the right of the 
city at any time, on thirty days’ notice to the 
grantee, to repeal, change or modify the grant, 
if the franchise granted was not exercised in 
accordance with the provisions of the ordinance; 
‘and the city council reserves the right so to do, 


and this section shall be considered as a cumu-_ 


lative and additional remedy to that provided 
by section 11 of this ordinance.’ Another sec- 
tion of the ordinance, in express terms, reserved 
to the city the right to maintain and operate an 
electrie light, heat and power plant. The ap- 
pellant filed an acceptance of the ordinance, as 
follows: 

‘And the said Tacoma Railway & Power Com- 
pany, by its manager and upon due authority of 
its board of directors, agrees to be bound by the 
conditions, limitations and obligations set forth 
and contained in said ordinance.’ 

‘‘In December, 1908, the appellant entered 
into a contract with the Northern Pacific Rail- 
way Company, wherein it obligated itself to 
furnish to that company, at its depot in the city 
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and at its shops in South Tacoma, all the electric 
power that it uses ‘for power purposes and for 
lighting purposes, for a period of ten years from 
the date of said contract.’ On the second day 
of April, 1913, the city then being qualified to 
take over all the lighting business within its 
boundaries, passed a resolution revoking the 
permit which it had theretofore granted to the 
appellant to furnish electric current for lighting 
purposes, and providing that, from and after 
April 15 following, it should cease to furnish any 
current for that purpose. On April 21 follow- 
ing, the council passed a resolution, reciting that 
the appellant was then supplying electric cur- 
rent to be used directly and indirectly for light- 
ing purposes. The resolution directed the com- 
missioner of public works to notify the appel- 
lant that, in case of failure to comply with the 
terms and conditions of the ordinance before 
the expiration of thirty days after service of the 
notice, the city would consider the franchise 
granted by the ordinance null and void, and 
would claim a forfeiture of all poles, wires, lines 
and other property located or constructed in 
pursuance of the ordinance, unless the same 
should be removed within sixty days as speci- 
fied in section 11, and that the council would 
repeal the ordinance. The notice was served on 
April 23. The appellant declined to comply 
with the notice and on the 22d day of May, com- 
menced this action, praying that the appellant 
be enjoined from repealing the ordinance or de- 
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claring the same null and void, and praying that 
it be enjoined from asserting a forfeiture. [36] 

‘The city answered, setting forth the matters 
and things to which we have adverted, and pray- 
ing that the appellant be enjoined from furnish- 
ing electric power in the city, to be used directly 
or indirectly for lighting purposes; and that the 
ordinance to which reference has been made, 
‘and every right, privilege, authority, and fran- 
chise granted thereby,’ be forfeited and declared 
to be null and void. 

“Tt was adjudged, that all the powers granted 
by the ordinance had been forfeited by the ap- 
pellant in continuing to furnish the Northern 
Pacific Railway Company with power for light- 
ing; that the ordinance should be null and void 
and of no further effect; that the appellant 
should be no longer entitled to exercise any 
privileges under it ‘except to remove its poles, 
lines, wires, and other property from the streets 
of said city’; that the appellant be enjoined from 
maintaining poles, lines or stretching or main- 
taining wires thereon, in, over, upon, or across 
the streets or alleys of the city, and from trans- 
mitting electric current over said lines or wires 
for the purpose of furnishing ‘power or heat,’ 


or for any other purpose arising out of, or de- 
pendent upon, such ordinance. It was further 


adjudged that, unless the appellant shall 
‘within sixty days after the entry of this decree, 
remove its poles, wires, and other property from 
the streets, alleys and public places of the city, 
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the same shall be thereupon forfeited to and be 
the property of the City of Tacoma.’ 

“The appeal presents four principal ques- 
tions: (1) Was the condition in the ordinance 
that the appellant should not furnish electricity 
for lighting purposes a valid one; that is, did 
the city have the power to so limit the fran- 
chise? (2) If so, was the limitation abrogated 
by the public service commission law (Laws 
1911, p. 543)? (8) Did the refusal of the appel- 
lant to discontinue furnishing power to the 
Northern Pacific Railway Company for light- 
ing purposes warrant the Court in adjudging a 
forfeiture? And (4) Did the Court commit 
error in excluding certain testimony? These 
questions will be treated in the order stated.’’ 
(At pp. 510-514, ine.) 

The first two of the four questions mentioned de- 
pend upon the construction of State statutes, and the 
construction given to them by the State court is 
binding upon this Court. Upon the third question 
the State court held that the equitable maxim that 
equity abhors a forfeiture means that, ordinarily, 
property will not be declared forfeited where the 
franchise, or coontract, leaves a discretion in the 
Court, and that such maxim and rule has no apphi- 
cation in a case such as the present where the letter 
of the franchise, itself, makes express provision for 
such forfeiture. [87] 

Where the jurisdiction depends on diversity of 
citizenship, alone, and no constitutional question is 
involved, as in this case, in the absence of authority 
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controlling on this Court, where the decision of the 
State court touches the same property, in considera- 
tion of the results should the decisions be conflicting 
—while not absolutely bound by the ruling of the 
State court, more than ordinary weight must be 
given it and its finding followed, unless the Court is 
fully convinced that it is erroneous. In view of the 
reasoning of the State court and the analysis made 
by it of the decisions on this question, its ruling is 
approved and followed. 

The ordinance in question contains the following 
provisions: 

“Section 1. That there be and is hereby 
granted to the ‘Tacoma Railway and Power Com- 
pany, a corporation organized and existing 
under and by virtue of the laws of the State of 
New Jersey, its successors and assigns, for a 
period of twenty-five (25) years, the right, 
privilege, authority and franchise to erect and 
maintain pole lines and underground conduits 
and to stretch wires thereon and therein. over, 
along, across and also underneath the streets 
and alleys of the City of Tacoma in the manner 
hereinafter provided, for the purpose of trans- 
mitting, distributing and selling electric current 
to be furnished and used for the purpose of fur- 
nishing power and heat, or either of them, and 
the further right to charge for such current a 
reasonable compensation and for any other use 
or uses to which electricity may be put, except 
as hereinafter provided; provided that neither 
said Tacoma Railway and Power Company, nor 
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its successors or assigns, shall have any right 
to supply electric current to be used directly or 
indirectly for lighting purposes; or to run mo- 
tors, dynamos or other machines by which elec- 
tric current shall be generated for lighting pur- 
poses, to any person, firm, association or corpo- 
ration, except, where the grantee herein, its suc- 
cessors and assigns, may furnish current for 
street railway purposes, then and in that event 
current may be sold for lighting street cars, 
but for no other lighting purpose whatever. It 
is the intention of this section to grant to the 
Tacoma Railway and Power Company, its suc- 
eessors and assigns, the right to sell power for 
power and heating purposes, and for lighting 
street cars; but in no event, except as herein- 
after provided, shall the said grantee, its suc- 
cessors or assigns, furnish power to be used for 
lighting or generating electricity for lighting; 
provided further, however, that nothing in this 
section contained shall prevent said city from 
granting the said Tacoma Railway and Power 
Company, its successors and assigns, by special 
permit, the right to furnish any person, firm or 
corporation within said city [88] or said city, 
electric current for lighting purposes, subject 
to the provisions of the City Charter and the 
laws of the State of Washington; such permit, 
however, to be revocable at any time at the 
option of the city. * * * 

‘Sec. 11. That each and every right, privi- 
lege, and authority and franchise by this ordi- 
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nance granted shall, without the passage of any 
resolution, ordinance or any action of any kind 
whatsoever on the part of the City of Tacoma, 
be null and void and absolutely of no effect, 
upon the failure of said grantee, its successors 
or assigns, to perform any and all of the con- 
ditions in this ordinance specified and men- 
tioned, for a period of thirty days after notice 
shall have been served upon said grantee, its 
successors and assigns, by the Commissioner of 
Public Works of said city, under the directions 
and authority of the City Council of said city to 
the effect that said city will, if said failure is 
not corrected before the expiration of thirty 
days from the service of said notice, consider 
this franchise null and void and absolutely of no 
effect because of the failure of said grantee, its 
successors and assigns, to perform any or all 
of the conditions in this ordinance specified; and 
in the event of the forfeiture of the franchise 
hereby granted, on account of the breach of any 
of the conditions herein, the said grantee, its 
successors and assigns, shall also forfeit and 
surrender to the City of Tacoma, all poles, lines, 
wires or other property that may be located or 
constructed in pursuance hereof, within the City 
of Tacoma, unless the same are removed within 
sixty days thereafter and said streets, alleys and 
public places from which they are removed put 
in good condition, and the same shall thereupon 
become and be the property of said City of 


Tacoma, <a 
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“Sec. 17. This grant is subject to the right 
of the City Council at any time, on thirty days’ 
written notice to said grantee, its successors and 
assigns, by the Commissioner of Public Works, 
authorized so to do, hereafter to repeal, change 
or modify this grant, if the franchise granted 
hereby is not operated in accordance with the 
provisions of this ordinance or at all, and the 
City Council reserves the right so to do and this 
section shall be considered as a cumulative and 
an additional remedy to that.provided by section 
11 of this ordinance.”’ 


Other sections of this ordinance impose upon the 
grantee of the franchise many affirmative obliga- 
tions. The only ground of forfeiture authorized is 
that set forth in paragraph 11: ‘‘The failure of said 
grantee, its successors or assigns, to perform any 
and all conditions in this ordinance specified and 
mentioned for a period of thirty days after notice.”’ 

It is now contended that this language contem- 
plates only the failure to perform those affirmative 
duties imposed [89] upon the grantee of the fran- 
chise by the terms of the ordinance; that, so far as 
those things forbidden to be done by the grantee 
are concerned—as was the right to furnish electri- 
city for lighting purposes—it was not intended that 
a forfeiture might be enforced, for such a vio- 
lation; that injunctive relief in such a matter would 
afford an ample remedy. 

It may be conceded that such relief would be more 
appropriate and more nearly complete—to prevent 
the grantee’s doing acts forbidden to it in the fran- 
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chise than to compel the performance of those acts 
undertaken by it; but the language used shows no 
intent to limit the right of forfeiture as contended. 
One of the conditions of the franchise was that the 
grantee should, in no-event, without a permit from 
the City, furnish electric power for lighting. True, 
the word ‘‘perform,’’ considered by itself, is more 
appropriate to express action than inaction; but 
when considered in the connection in which it was 
used: 


‘Perform any and all conditions of the ordi- 
nance specified and mentioned,”’ 
it is clear that it contemplates both the doing and 
the not doing of those things required. In such con- 
nection it means the carrying out, or the fulfilling of 
all conditions of the ordinance. 

Thirty days are allowed the Tacoma Railway & 
Power Company under the resolution of the City 
Council, within which to comply with its require- 
ments and avoid a forfeiture. 

During this thirty davs, there is evidence of vari- 
ous conversations between the officers of the Tacoma 
Railway & Power Company and the executive offi- 
cers of the City and certain correspondence between 
officers of the company in charge of the matter. 
Evidence of such conversations was, by the State 
Supreme Court, held inadmissible, it appearing to. 
that court that they had occurred before the passage 
of the resolution [40] of April 21st. The evi- 


dence in the present case is that a number of these | 


conversations were after the passage of the resolu- 
tion. This evidence, doubtless, shows that the offi- 
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cers of the Tacoma Railway & Power Company were 
not acting in hostile defiance of the requirements of 
the resolution. 

This evidence, also, shows that the City was not 
prepared at this time to immediately take care of all 
of the needs of the Northern Pacific Railway Com- 
pany, being supped by the Tacoma Railway «& 
Power Company under its contract with that com- 
pany. It further shows that the officers of the 
Tacoma Railway & Power Company were acting 
under the belief that the City’s officers, on account 
of the foregoing fact, would not insist upon a for- 
feiture pending on adjudication in court of the ques- 
tions that had arisen between the Tacoma Railway 
& Power Company and the City, even though the 
former did continue to furnish electric power, under 
its contract, to the Northern Pacific Railway Com- 
pany, of too high a voltage for light, but which was, 
by the Northern Pacific Railway Company trans- 
formed, on its own premises to a lower voltage and 
used for lighting purposes. 

These officers of the Tacoma Railway & Power 
Company acted in the evident belief that the resolu- 
tion of Apri] 21st was to be treated as a threat of 
forfeiture, only as a step deemed—as they under- 
stood—by both the officers of the Tacoma Railway 
& Power Company and the City, to be necessary in 
order to bring the matter into court for adjudication, 
and made without any real purpose upon the part 
of the City, or its officers to actually forfeit the fran- 
chise in pursuance of the resolution in case the com- 
pany failed to comply with the requirements of the 
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resolution within the thirty days therein provided. 
[41] 

This is as far as the preponderance of the evidence 
goes. It fails to establish, by the clear and convinc- 
ing proof necessary, that the officers of the City 
wrongfully, or intentionally misled the officers of the 
Tacoma Railway & Power Company in this regard. 
Nor is there a clear preponderance showing acts or 
statements by the officers of the City of such a nature 
as to warrant the officers of the defendant company 
in assuming that the resolution declaring a forfei- 
ture under the terms therein specified, would be dis- 
regarded. 

This conclusion renders it unnecessary to consider 
what, if any, effect representations, or concessions on 
the part of the executive officers of the City, or offi- 
cers acting in their executive capacity, would have 
towards modifying such a resolution of the City 
Council. 

Particular significance is not to be attached to the 
fact that the Tacoma Railway & Power Company 
had contracted with the Northern Pacific Railway 
Company for the period of ten years, to furnish the 
latter company with electric power for lighting pur- 
poses, as showing a willingness to violate the provi- 
sions of its franchise for, at the time of making this 
contract, the former company had a permit from the 
City for this purpose. Though this permit was rev- 
ocable at any time, the Tacoma Railway & Power 
Company had no notice that its revocation was defin- 
itely contemplated and, in its contract with the 
Northern Pacific Railway Company, provision was 


vs. The City of Tacoma. 53 


made for the eventuality of the revocation by the 
City of this permission. 

After the City answered in the State court and by 
cross-complaint prayed the forfeiture of the fran- 
chise, and pending the trial of that cause, the City 
and Tacoma Railway & Power Company entered into 
an agreement by the terms of which the latter was 
to continue supplying the Northern Pacific Railway 
Company electric current for lighting purposes, but 
it was [42] stipulated that the forfeiture claimed 
by the City on account of the acts complained of in 
the cross-complaint should be unaffected by this sub- 
sequent agreement. While this tends to show the 
City unprepared to handle the needs of the Northern 
Pacific Railway Company at the tinie of the claimed 
forfeiture, it is not sufficient to deprive the City of 
its right of forfeiture provided for in the franchise. 

The prayer of the complaint is denied. [43] 


Order for Temporary Injunction. 

This cause coming on for hearing on the motion 
of the Old Colony ‘Trust Company, plaintiff herein, 
for a temporary injunction, the said plaintilf appear- 
ing by James B. Howe, its attorney, and the defend- 
ant, City of Tacoma, appearing by ‘I’. L. Stiles, its at- 
torney, and the Court being fully advised,— 

IT IS ORDERED that the defendant, City of 
Tacoma, be and it hereby is restrained and enjoined 
during the pendency of this action and until the fur- 
ther order of this Court, from asserting that the 
franchise granted to the Tacoma Railway & Power 
Company by Ordinance #2295 of the City of Ta- 
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coma, has been forfeited, and from in any manner 
interfering with the poles, wires and lines con- 
structed under said ordinance, in the City of Tacoma, 
and from asserting any right, title, or interest in said 
poles, wires and lines, by reason of any forfeiture of 
such franchise, and from taking any steps whatever 
to interfere with said poles, wires and lines or any 
of them, and this order is not intended to authorize 
and does not authorize the furnishing directly or in- 
directly of electricity for lighting purposes within 
the City of Tacoma, under the authority of said Ordi- 
nance #2295, or the use of the property constructed 
under said ordinance for the furnishing of electricity 
directly or indirectly for hghting uses within the 
City of Tacoma. 

IT IS FURTHER ORDERED that a temporary 
writ of injunction in accordance with the provisions 
of this order issue upon the filing with and approval 
by the clerk of this court of a bond in the penal sum 
of $2500.00, conditioned to pay all damages and costs 
which may accrue to the City of Tacoma by reason 
[44] of the granting of the temporary injunction 
herein authorized. 

EDWARD E. CUSHMAN, 

Judge. 
Done in open court this 23d day of December. 
EDWARD E. CUSHMAN, 

Judge. 


[Endorsed]: Filed in the U. S. District Court, 
Western Dist. of Washington, Southern Division. 
Dee. 23, 1914. Frank L. Crosby, Clerk. By F. M. 
Harshberger, Deputy. [45] 
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Temporary Injunction Bond. 

KNOW ALL MEN BY THESE PRESENTS: 
That the Old Colony Trust Company, a corporation, 
as principal, and United States Fidclity & Guaranty 
Co., a corporation, as surety, and their successors and 
assigns, are held and firmly bound to pay to the City 
of Tacoma, a municipal corporation, the sum of 
$2500.00, in lawful money of the United States of 
America. 

In the above-entitled action on the application of 
the Old Colony Trust Company, an order has been 
entered on this 23d day of December, 1914, directing 
the issuance of a temporary injunction against the 
City of Tacoma, and the condition of this obligation 
is such that if said principal and surety herein shall 
pay to the said City of Tacoma, all costs and damages 
which may accrue to the City of Tacoma by reason 
of the granting of said temporary injunction, then 
this obligation shall be void, otherwise to remain in 
full force and effect. 

Dated Dec. 24, 1914, Tacoma, Wash. 

[Seal] OLD COLONY TRUST COMPANY, 
By JAMES B. HOWE, 
Its Solicitor, Principal. 
UNITED STATES FIDELITY & GUAR- 
ANTY CO., 
By HARRY C. MILLER, 
Attorney in Fact, 


Surety. 
papproved: Dec. 24, 1914. 


FRANK L. CROSBY, 
Clerk. 
By F. M. Harshberger, 
Deputy. 
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[Endorsed]: Filed in the U. S. District Court 
Western Dist. of Washington, Southern Division. 
Dec. 24, 1914. Frank L. Crosby, Clerk. By F. M. 
Harshberger, Deputy. [46] 


Temporary Writ of Injunction. 


United States of America, 

Western District of Washington, 

Southern Division,—ss. 

The President of the United States of America to 
the City of Tacoma, Municipal Corporation: 

WHEREAS, Old Colony Trust Company, a cor- 
poration, plaintiff in the above-entitled action, a citi- 
zen of the State of Massachusetts, has filed on the 
chancery side of the District Court of the United 
States, for the Western District of Washington, 
Southern Division, a bill against the above-named 
defendant, and has obtained an allowance of a tem- 
porary injunction as prayed for in said Bill. 

NOW, THEREFORE, we, having regard to the 
inatters in said Bill contained, do hereby command 
and strictly enjoin you, the said City of Tacoma, dur- 
ing the pendency of this action and until the further 
order of said District Court, from asserting that the 
franchise granted to the Tacoma Railway & Power 
Company by Ordinance #2295 of the City of Ta- 
coma, has been forfeited, and from in any manner 
interfering with the poles, wires and lines con- 
structed under said ordinance, in the City of Tacoma, 
and from asserting any right, title or interest in said 
poles, wires and lines, by reason of any forfeiture of 
such franchise, and from taking any steps whatever 
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to interfere with said poles, wires and lines or any 
of them, all of which commands and injunctions you 
are required to observe and obey until said District 
Court shall make further order in the premises. 

Hereof fail not, under penalty of the law thence 
ensuing. [47] 

WITNESS the Honorable EDWARD DOUG-— 
LASS WHITE, Chief Justice of the United States, 
this 24th day of December, 1914, and in the 189 year 
of the Independence of the United States of Amer- 
ica. 

[Seal] FRANK L. CROSBY, 

Clerk. 
By F. M. Harshberger, 
Deputy. 
Return on Service of Writ. 


United States of America, 
Western District of Washington,—-ss. 

I hereby certify and return that I served the an- 
nexed Temporary Writ of Injunction on the therein 
named City of Tacoma by handing to and leaving a 
true and correct copy thereof with A. V. Fawcett, 
Mayor of the City of Tacoma, Washington, person- 
ally, at Tacoma, Washington, in said District, on the 
24th day of December, A. D. 1914. 

JOHN M. BOYLE, 
U.S. Marshal. 

By John T. Secrist, 
Deputy. 

Marshal’s fees—$2.00. 

[Endorsed]: Filed in the U. S. District Court, 
Western Dist. of Washington, Southern Division. 
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Dec. 24, 1914. Frank L. Crosby, Clerk. By F. M. 
Harshberger, Deputy. [48] 


Statement of the Evidence. 

This cause came on for hearing on the 6th and 7th 
days of January, 1915, before the Honorable E. E. 
Cushman, Judge. James B. Howe, and John A. 
Shackleford, appeared for the plaintiff and T. L. 
Stiles, for the defendant. 

The plaintiff offered in evidence a copy of the 
mortgage made by the Tacoma Railway & Power 
Company to the plaintiff. Certification of the copy 
having been waived. The copy was admitted in evi- 
dence and marked Exhibit ‘‘I.”’ 

[Testimony of L. H. Bean, for Plaintiff. ] 

L. H. BEAN, was sworn as a witness and testified 
that he had been manager of the Tacoma Railway & 
Power Company for four years and ten months, and 
that he was familar with the lines, poles, wires and 
franchises in controversy, in the suit. That the 
revenue from the operation of the poles, wires and 
franchises had been used for the payment of operat- 
ing expenses and payment of interest on bonds 
secured by the mortgage to the plaintiff. He stated 
that the Tacoma Railway & Power Company had 
been for some years supplying electricity to the 
Northern Pacific,—that the City of Tacoma claimed 
that the Northern Pacific Railway Company was 
[49] using a portion of that power for lighting, and 
that the City claimed that the only authority under 
which electricity ultimately used for lighting pur- 
poses could be supplied was under a revocable per- 
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(Testimony of L. H. Bean.) 

mit, and that on April 2d, 1913, the City passed a 
resolution revoking the permit to the Tacoma Rail- 
way & Power Company to sell power which would in 
turn be used in whole or in part for lighting pur- 
poses. 

Mr. Bean was asked this question: Q. Now, at 
what voltage was the Company furnishing power to 
the Northern Pacific? 

Judge Stiles objected to the question as not rele- 
vant or material. The objection was overruled and 
a recess was taken to enable the attorneys to agree 
upon a stipulation as to the part of the facts in the 
case. When the Court reconvened Mr. Bean testi- 
fied as follows: 

‘“Well, the resolution revoking the permit was 
passed on the second day of April, 1918, and the next 
morning | called on the Commissioner of Light and 
Water and told him that while we did not feel that 
the Company was obligated legally to give up the 
business, we did not want to take any chance whatso- 
ever in connection with our franchise and we were 
prepared at that time to turn the total business of 
the Northern Pacific Railway Company over to him 
if he was prepared to take it over. I called his at- 
tention to the fact that I had had estimates made of 
the probable cost of the city taking the business over, 
which was about $8,000.00. I also told him that in 
view of the fact that it was not absolutely certain in 
my opinion that that the City could retain the busi- 
ness, there might be some loss to the City in the event 
[50] they did not eventually keep it. He said he 
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wanted to think the matter over as to whether IL— 
whether we should continue to supply the Northern 
Pacific, and that he would talk to me again about it. 
I called on him, I believe it was the next day, and 
had another talk with him and he said that the City 
wanted the Tacoma Railway & Power Company to 
continue to supply the Northern Pacific Railway 
Company. I told him that we could not afford to do 
this unless the necessary steps were taken to protect 
our franchise in the matter and that I would write 
him a letter setting forth the company’s position and 
willingness to continue to supply the current, provid- 
ing the necessary steps were taken to protect us. 
That was on the 4th day of April, that I wrote a let- 
ter and took it to the Commissioner of Light and 
Water, and he said that he thought that it was all 
right, and I suggested that we go and talk to the City 
Attorney about it.”’ 

Judge Stiles objected to the statement of the wit- 
ness on the ground that it was inadmissible, irrele- 
vant and immaterial and incompetent to charge the 
City. The objection was overruled. 

A letter marked Exhibit 11 was called to the at- 
tention of Mr. Bean, and Judge Stiles said: ‘*This is 
one of the letters to which I object. There is a 
bunch of them. ‘They are letters back and forth be- 
tween Mr. Bean and Mr. Howe, and someone else, 
because they are merely communications between 
individuals representing the plaintiff and the other 
side.’’ The objection was overruled and Mr. Stiles 
stated: ‘‘I wish to have it understoood here that I 


may take an exception and have it allowed without | 
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announcing it.”” [51] The Court said: ‘‘It will be 
understood that you will reserve your exceptions 
where you object.”’ 

The witness continued: ‘‘This is a letter dated Apr. 
16th, to Mr. James B. Howe, and was written inclos- 
ing a copy of a letter which had been drawn up with 
reference to continuing the furnishing the Northern 
Pacific Railway with electric current pending the 
adjustment of the matter through the court and was 
written after J had a talk with the City Attorney, in 
which he had suggested that the best thing was for 
the City to bring an injunction suit,—to prevent the 
Company from furnishing the current as it was fur- 
nishing it to the Northern Pacific Railway Company. 

The next lettter was from Mr. Howe under date 
of April 17th, returning the draft of the letter which 
J had sent him of date of April 16th, and on receipt 
of that on April 18th, I acknowledged the receipt of 
it and wrote to the Commissioner of Light and Water 
again under that date. A copy of which letter is set 
forth in the stipulation, and as under date of April 
18th. That letter was taken to the Commissioner 
and talked over with the Commissioner and with 
Judge Stiles, and Judge Stiles stated that he had 
been considering the matter and he had come to the 
conclusion that it was not proper for the City to 
bring an injunction suit in the matter, as it was 
guided by this ordinance, and if they should bring 
‘ suit of that character the Court would not recognize 
it, feeling that the City should be guided by its own 
ordinances. I might state that he suggested at that 
time that the proper thing to do was for the com- 
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pany to bring the action, which changed the plan, 
and accordingly I wrote a letter [52] under date 
of April 21st to Mr. Howe, the letter which I have 
referred to before. I inclosed a copy of the resolu- 
tion which Judge Stiles stated would be introduced 
that day, and which T understood was being intro- 
duced for the purpose of giving the Company some 
basis of bringing an action, which was in the nature 
of a threat, and would give the Company a basis for 
bringing an action to prevent them carrying out the 
resolution. 

Judge Shackleford and I called on Judge Stiles 
and talked the matter over with him and it was at 
that time that he stated that it was not proper for 
the City to bring suit. I talked with the City offi- 
cials a number of times after April 24th. I talked 
with them all up until the latter part of the month, 
and I wrote a letter the 30th of April, outlining the 
Company’s position and delivered it in person to the 
Commissioner of Light and Water. The letter is 
Exhibit No. 10. The next step that was taken was 
by bringing action against the City to prevent en- 
forcement of this resolution. Mr. Howe wrote to me 
on May Sth that he had received my letter, and that 
he did not think that the change of program materi- 
ally affected the situation. That is Exhibit No. 16. 
I had a number of talks with the City officials, always 
indicating to them our desire to act properly in the 
matter and not to continue the business unless they 
would agree to,—if it would not jeopardize the Com- 
pany’s franchise in the matter and I was assured by 
them that there was no intention on the part of the 
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city to endanger the Company’s franchise whatever, 
and after our bringing action, the next I knew of it 
was somewhere about the 23d day of May, when I 
received the City’s answer and _ cross-complaint. 
Prior to that [5214] I had no knowledge or 
notice, that the City intended to insist on a forfeiture 
of the franchise. That answer was served on the 
23d day of May. The suit by the Company was on 
the 22d day of May. Immediately after the receipt 
of the answer and cross-complaint, the matter was 
taken up again vigorously with the City in an effort 
to have them take over the business if they possibly 
could, because we did not want to continue to supply, 
if there was any danger at all, because I had been 
reiterating to them time and again, and following out 
these negotiations on June the 2d, the City passed a 
resolution authorizing the Commissioner of Light 
and Water to enter into a contract with the Com- 
pany for the continuation of the supply of current 
to the Northern Pacific, and in accordance with this 
resolution, the City at that time, not being prepared 
to actually take over the business, as it had been 
offered to them, entered into a contract on June 4th, 
through its commercial agent, for the Tacoma Rail- 
way and Power Company to continue to supply the 
Northern Pacific Railway Company. I wrote two 
letters to Mr. A. L. Thorn under that date. On June 
4th I wrote a letter marked Exhibit No. 7, to the 
commercial manager of the light and water depart- 
ment of the City of Tacoma referring to the con- 
tracts entered into between the City of Tacoma and 
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the Tacoma Railway and Power Company covering 
the purchase by the Tacoma Railway & Power Com- 
pany of an equivalent of the amount of electricity as 
is sold to the Northern Pacific Railway Company. 
This letter was with reference to the City not being 
prepared to furnish the power. At the time that 
was entered into I offered to turn over the business, 
all of the business to the City. [58] And I offered 
at any time to pay the City what the Company re- 
ecived from that business. In accordance with our 
contract, we have paid to the City the full amount of 
money due it, pursuant to this contract. The stipu- 
lation that was in the other case was entered into by 
Judge Shackleford and Judge Stiles. The Company 
carried out the contract in everv particular. The 
effect on the business of the Company if the City 
took possession of the poles and wires in controversy 
would be that the Company would necessarily lose 
the business that is furnished by maintaining the 
poles and wires. It would affect the business of the 
Company materially. The forfeiture of the fran- 
chise would affect the mortgagee materially, and it 
would reduce the amount of income, materially. I 
shouid judge it would be in the neighborhood of 
twenty-five or thirty thousand dollars a vear. The 
removal of the poles or the taking of those poles and 
vires by the City would materially interfere with the 
power system of the Company. It is almost impossi- 
ble to calculate the amount of real damage which 
would ensue, because it would necessitate a rear- 
rangement of most of the power system in order to 
properly carry out the business of the Company. 
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And that condition, would continue as long as the 
term of the franchise. J mean if we lost the business 
and did not lose the franchise. The value of those 
poles and wires is more than $3,000.00. 

Mr. Bean testified on cross-examination that the 
Tacoma Railway & Power Company was in business 
before the mortgage dated in 1899. That he was not 
familiar with the original organization and was not 
here when the franchise under Ordinance #2295 was 
granted. That prior to [54] the granting of that: 
franchise the Company was in the street railway 
business, and if the franchise were taken away that 
it would have left the street railway business. That 
the actual value of the property of the Tacoma Rail- 
way & Power Company is in excess of six million 
dollars, including some property outside of the City. 
The property outside of the City referred to is a line 
from the City limits to the Town of Steilacoom, 
about five and one-half or six miles. The portion 
of the Spanaway line, outside of the City limits, ap- 
proximately six miles, worth approximately at least, 
$5000.00 per mile, and that the Company does not 
own other street railway property outside of the City 
in addition to the two lines mentioned. The witness 
also stated that he is not familiar with the market 
value of the property covered by the Old Colony 
Trust Company mortgage, which includes the total 
property of the Tacoma Railway & Power Company. 
That his statement as to the value of the property of 
the Company being at least six or seven million dol- 
lars referred to the estimated physical valuation of 
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the property or the replacement cost. That the 
Company at the present time is not earning more 
than enough to pay operating expenses, taxes and 
interest on its bonds and floating indebtedness. That 
the Company has a large floating debt, on which it 
pays interest. That the contract that the City made 
during the litigation was one to purchase a certaim 
amount of current at certain load factor which made 
the amount equal, the witness thought, to about 
$860.00 per month. That $860.00 per month was the 
amount paid the City for current equivalent in 
amount to the current which the Company was sell- 
ing to the Northern Pacific. That the Company had 
other power [85] customers than the Northern 
Pacific. That the Company did not as a regular 
thing manufacture electricity to sell, but purchased 
electricity from another Company. That the con- 
tract is based upon maximum lode and for this rea- 
gon the kilowatt hour price would fluctuate. That 
the cost for power has been about .575 per kilowatt 
hour. 

The witness stated he would have to refer to the 
books to find cut the gross amount of cost. He said 
he could not tell what the profit per annum of the 
power business was. He stated that he was manager 
of the Tacoma Division of the Puget Sound Traction 
Light & Power Company. That Mr. Shackleford 
was Attorney for the Tacoma Railway & Power Com- 
pany and President of that Company, and that Mr. 
James B. Howe is General Counsel for the Puget 
Sound Traction Light & Power Company, and the 
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Tacoma Railway & Power Company. That he veri- 
fied the complaint in the suit commenced in this 
court on August 17th, to enjoin the City of Tacoma 
from taking possession of certain poles and wires, 
which suit was brought by the Puget Sound Trac- 
tion Light & Power Company, and that the state- 
ment contained in paragraph nine of said complaint 
was true, that on ‘‘June 11th, the Tacoma Railway 
and Power Company sold and transferred to the 
Puget Sound Traction, Light & Power Company, 
such of the poles and wires of the Tacoma Railway 
& Power Company as had been theretofore used by 
said Tacoma Railway & Power Company, in the City 
of Tacoma, in the distribution of electricity for 
power purposes under Ordinance #2295.’’ And 
witness took part in that sale and transfer, that he 
had it up with Mr. Leonard, General Manager of the 
Puget Sound Traction Light & Power Company, 
and took it up with Mr. Howe, and the plan of sale 
was arranged [56] with those gentlemen. That 
the property was sold subject to the Old Colony 
Trust Company mortgage, and the consent of the 
Old Colony Trust Company to the transfer was not 
procured, and that no release was procured in ac- 
eordance with the provisions of the tenth article of 
the mortgage. That there were no other customers 
than the Northern Pacific which had been directly 
or indirectly using current for lighting purposes. 
‘‘Q. Now, on the second of April, were you at the 
City Hall when the resolution of the second of April 
was passed ? 
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A. I was not in the council room at the time it was 
passed. 

Q. How soon afterward did you know that it was 
passed ? A. That afternoon. 

Q. In fact, a copy of it was furnished to you. 

A. I received a copy of it the same afternoon, I 
think. 

Q. What was there about that resolution which 
stirred you up to be in fear that you might lose your 
franchise ? 

A. Well, it was not exactly that resolution. It 
was the fact that the City of Tacoma claimed that 
we could not under our franchise, sell a person power 
and could devote that power to any use that we de- 
sired and I felt that we could sell power and that a 
person could, in turn, use it for any purpose, and I 
did not want to take any chances whatsoever with 
any legal questions as to the franchise. That came 
to my mind, that I could not take any chances with 
it and I immediately opened negotiations with the 
City to see if they would give us authority to con- 
tinue until we could test the thing out in court to see 
what rights we had under the franchise. 

Q. The resolution merely required you to stop fur- 
nishing electric current to be used directly or in- 
directly for lighting purposes ? 

A. Shall I go ahead and explain that? [57] 

Q. Take that resolution and point out to me what 
there was in it that should give you any qualms about 
that franchise. 

A. Nothing particularly in it except this: We had 
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a contract with the Northern Pacific Railway Com- 
pany, to furnish a certain amount of power. Its 
premises were so wired for the use of this power for 
light and power that they could not be separated, and 
T felt that the Company had to live up to its contract 
with the Northern Pacific Railway Company under 
all circumstances, and in order to do that, it was 
necessary not to do anything contrary to its fran- 
chise rights. 

Q@. The City officials did not know anything about 
that situation, did they ? A. They certainly did. 

Q. Did they know anything about the contract 
with the Northern Pacific until after that case was 
tried on the sixth of June? A. Yes, si. 

Q. Who knew? 

A. I told Mr. Lawson and his assistant and vou, 
sir. 

Q. Of the contents of that contract ? 

A. I did not say that I told you about the contents 
of that contract, but I most assuredly told you that 
we had a contract with the Northern Pacific Railway 
Company— (interrupted). 

Q. But that I am not questioning you about. I 
say, did you ever make known to any of us that you 
had a contract with the Northern Pacific Railway 
Company running for ten years and which bound you 
to furnish current to the Northern Pacific Railway 
Company for hight and power and bound it to take 
all of its hght and power current from you? 

A. Did I make known the actual contents of that 
eontract? [58] 
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Q. Yes. A. I do not know as I did. 

Q. When was it you say you first came to the City 
Hall and had a talk with reference to that resolu- 
tion? A. The day after the resolution passed. 

Q. On the third? Yes, ir: 

Q. Then you came and talked to me? 

A. I do not think that I came and talked to you on 
the same day, but it was the day following. 

Q. Now, what did you say? 

‘*‘T said the Tacoma Railway & Power Company 
was willing and ready to turn over to the City the 
entire Northern Pacific Railway Company business, 
or any part thereof, and I explained the situation, 
the conditions of the wiring of the different buildings 
of the Northern Pacific to the City, and I asked them 
if they were prepared to take it over. That was on 
April 3d. The Commissioners of Light and Water 
said he would have to look into the matter to see 
what condition they were in, and that he would talk 
to me about it again. The next day, the 4th day of 
April, I went to see him again and he said that the 
City was not prepared to take over the business of 
the Northern Pacific and he wished the Tacoma Rail- 
way & Power Company would continue to supply 
them, and that he would protect us in any way that 
was necessary, and he suggested that I should write 
him a letter and have his consent and the consent of 
the Commissioner of Public Works to the continua- 
tion of the supply.”’ 

_ The witness stated he did not go to the City Coun- 
cil because he first wanted to straighten out the de- 
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tails with the [59] Commissioner of Light and 
Water, and get it legally right before he went to the 
Council. That his idea was to get an agreement for 
the Tacoma Railway & Power Company to continue 
to supply the Northern Pacific with power until the 
controversy with the City was settled, and that he 
explained his purpose very frankly. That he felt 
if he went to the Council first that the matter would 
be referred to the City Attorney and it would be 
necessary to retrace his steps and go over it again, 
that the reason the letter dated April 18th was not 
written earlier was that a letter had been prepared 
and shown to Judge Stiles and that Judge Stiles had 
said the letter was all right, and the witness was at- 
tempting to get it signed. That Judge Stiles said 
there was no reason for apprehension, and that the 
City had no intention of doing anything to void the 
franchise, and that the City Attorney had said it was 
a matter of form and that it was all right for us to 
continue to supply the Northern Pacific and that wit- 
ness kept insisting on a letter so the records in the 
matter would be clear. 

Q. That is the reason you wrote this letter of the 
18th? A. Yes, sir, absolutely. 

Q. And you endeavored to get Mr. Lawson and Mr. 
Woods to sign it? A. Yes, siz. 

Q. Isn’t it a fact that I would not let them sign it? 

A. You never said to me absolutely. You said it 
was all right, but I know you would not give your 
consent. 
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Q. Do you know that this letter was ever brought 
to them by me? 

A. Not as I know of, not that letter. 

Q. Now, will you state to the Court what you con- 
sidered to be the point in that letter? [60] 

AG Wesusir, 

Q. Explain why you should write a letter suggest- 
ing that you were willing to do a thing which you 
were already bound to do, if you had any right. 

The witness further stated: ‘‘The Tacoma Rail- 
way & Power Company had a contract with the 
Northern Pacific for the supplying of electric power, 
and a portion of that power we understood had been 
used for lighting. The City claimed we had no right 
to furnish this power which was in turn converted 
by the Northern Pacific into use for lighting. I felt 
that that was not the proper position for the City to 
take. However, we felt that we did not want to 
jeopardize our property or franchise rights and 
wanted to take whatever precaution was necessary 
to protect ourselves, and at the same time we did not 
want to lose the business unless it was necessary. 
But we were willing to give the business to the City, 
or pay them an equivalent amount, or buy the same 
amount of power until the matter was adjudicated 
through the courts. It was for the purpose of pre- 
serving the record and protecting ourselves and tak- 
ing absolutely no chances with our franchise, that I, 
as you say, haunted the City Hall and endeavored to 
get a written agreement with some of the City 
officials, and they had assured me that there was no 


us. The City of Tacoma. 73 


(Testimony of L. H. Bean.) 
intention on the part of the City doing anything of 
that kind.”’ 

Q. Up to that time had you ever suggested to any- 
body that there was wrapped up in this proposition 
the possible forfeiture of your franchise? 

A. Lhad to you. 

Q®. Before the 18th? 

A. Before that time, yes, sir. [61] 

Q. To what effect? 

A. You pooh-poohed the idea and said it was abso- 
lutely not the intention of the City to void the City’s 
franchise. 

Q. Now, Mr. Bean, having these oral assurances, 
both from the Commissioner of Light and Water and 
from me, why did you think it necessary to put it into 
writing and have those two men sign it? 

A. Because JI believe in putting everything of that 
kind in writing. 

Q. Why did you not say something about a waiver 
of any claim to forfeiture of the franchise in this 
letter ? 

A. Because I drew up this letter for the purpose 
of submitting it to our counsel, and it was approved, 
and I supposed the Company was properly protected 
in the matter. 

Q. Well, now, on the 21st of April, up to that time, 
you had not ceased furnishing power which was used 
for ighting purposes had you? A Nowe 

Q. On the 21st of April, the Council passed an- 
other resolution ? A. Yes, sir. 

Q. You received a copy of that resolution on the 
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23d of Apri, did you not? 

A. About that time, yes, six. 

Q. Now, that resolution, after reciting the passage 
of Ordinance No. 2295, and reciting that contrary to 
the terms of the ordinance, and the recall of the per- 
mit, your Company was continuing to furnish power 
for lighting purposes, contained this: ‘‘Now, there- 
fore, be it resolved by the City Council, of the City 
of Tacoma, that for the said violation [62] of said 
franchise, it is the intention of the Council of said 
City to repeal said Ordinance No. 2295, and revoke 
the privileges granted thereby, unless said violations 
shall cease within thirty days after the giving notice 
hereinafter provided for,’’ with a further provision 
in regard to the forfeiture of the poles, wires, etc. 

Q. Now, when you received that, didn’t it give you 
some idea that this was in earnest? 

‘“You gave me a copy of that resolution I believe 
on the 21st of April, and I sent it to Mr. Howe, and 
I believed that that resolution was being introduced 
for the purpose of giving the Company some basis for 
an action to test out its rights in the matter, as previ- 
ous to that time you and I and Judge Shackleford 
talked the matter over, and yon told me you did not 
believe it was proper for the City to bring an action 
against the Company, and I supposed that this was 
to give the Company some basis for bringing an ac- 
tion against the City, and we proceeded from that 
time on on that theory.’’ It was at my procurement 
resolution 6161 was passed. [63] 
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JOHN A. SHACKLEFORD was sworn and tes- 
tified that he had lived in Tacoma for twenty-five 
years, and was a lawyer, and had been City Attorney 
of Tacoma, and one of the Judges of the Superior 
Court of Tacoma, and that he is attorney for the 
Tacoma Railway & Power Company, and President 
of that Company, and one of the attorneys for the 
Puget Sound Traction Light & Power Company and 
the Puget Sound Electric Railway. The witness 
was asked to state what he had to do with Judge 
Stiles and Mr. Bean in reference to the franchise 
which was the subject of controversy. Mr. Stiles 
objected to the question on the ground that the ques- 
tion was immaterial and irrelevant. The objection 
was overruled and the witness testified as follows: 
‘‘T had several talks with Judge Stiles after the 
passage of the first resolution, the resolution revok- 
ing the permits to furnish light which had been 
granted, or were supposed to have been granted to 
the Tacoma Railway & Power Company. Some of 
those conversations were before the resolution of 
April 21st, was passed. The first talk that I remem- 
ber having I talked with Judge Stiles about what 
method should be pursued with reference to deter- 
mining the right of the T'acoma Railway & Power 
Company to furnish electricity to the Northern 
Pacific, part of which electricity was used by the 
Railway Company for lighting purposes. In the 
course of that talk, I remember I made the sugges- 
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tion that it might not be possible for the Company 
to bring an injunction suit to enjoin the passage of 
an ordinance forfeiting the franchise. I told Judge 
Stiles that we were anxious not to endanger the 
franchise in any way, but we wanted to make some 
kind of an arrangement about the suit so that the 
rights [64] of the parties could be determined, 
and the talk then followed along the line of the City 
bringing a suit to enjoin the Tacoma Railway & 
Power Company from furnishing electricity to a 
customer, in this instance, The Northern Pacific 
Railway Company, which customer used the elec- 
tricity for lighting purposes. I cannot remember 
exactly what was said at the conversation, but I re- 
member very well that at that time the idea of both 
myself and Judge Stiles, as expressed in the con- 
versation, was along the line of the City bringing an 
action. After the second resolution was passed, 
which contained a threat of forfeiture, I had a talk 
with Judge Stiles, and I think that Mr. Bean was 
present at the time. JI remember saying to Judge 
Stiles at that time that I supposed that if the City 
wanted to put the Tacoma Railway & Power Com- 
pany out of the power business, that it could prob- 
ably find some way in which to do so, but it seemed 
to me a very ill-advised course to pursue, especially 
in view of the fact that the supply of electricity from 
the City’s own plant was comparatively small. 
Judge Stiles, at that time, said that it was not the 
intention of the City, that he was sure that the City 
had no idea of putting us out of business; that they 
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wanted to get the lighting business and protect the 
lighting business. A day or two before the suit was 
brought in the State Court by the Tacoma Railway 
& Power Company, Mr. Bean and I went into Judge 
Stiles’ office together in regard to getting some writ- 
ten statement in regard to the course to be pursued 
while the suit was pending, with reference to the 
way the Northern Pacific should be supplied. One 
of the letters written by Mr. Bean to Mr. Lawson,— 
I do not recall at this time which one it was,—but 
it was one of the letters that was called to [65] 
Judge Stiles’ attention. Judge Stiles then said that 
he would not agree to the signing of that letter. Mr. 
Bean said to him: ‘Well, when this letter was 
brought in by Mr. Lawsen and myself you said it was 
all right.’ Judge Stiles said: ‘Yes, it is all right, it 
is a statement made by you there; it is all right in a 
way, but I won't consent to signing it because it seems 
to me that if it was signed it would be a complete 
defense to any objection that the City might make 
to the furnishing of power to the Northern Pacific.’ 
TI cannot quote his exact words, but that is the sub- 
stance of his statement at that time. He complained 
that the understanding had been in existence for 
some little while that the Company was to bring 
suit and that we were delaying about bringing it, 
and said that if we did not bring one pretty soon 
that he would start something. The next day I 
started the suit, but before I started the suit, I had 
that conference with Judge Stiles, and I spoke to 
him about a temporary injunction in the case which 
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the Company was about to bring and I asked him 
about fixing the time when we could take up the 
matter of a temporary injunction. J had not made 
any appheation for a restraining order, because I 
felt it would be better to have some notice in the 
matter; that the Company would be better satisfied 
to have notice given and have a temporary injune- 
tion instead of an ex parte restraining order. Judge 
Stiles said it was not his intention to object to an 
injunction during the suit and that if I would send 
the papers down to him when they were prepared 
that he thought we could get the temporary injunc- 
tion order entered without any hearing. The com- 
plaint in the suit was prepared and I think it was 
filed on the 21st day of May, 1913, and I believe ser- 
vice was not had on the Mayor until the next day. 
[66] In addition to serving the Mayor, as I remem- 
ber it, I sent down a copy to Judge Stiles. The next 
day Judge Stiles sent in his answer and cross-com- 
plaint, in which he prayed for a forfeiture of the 
franchise, among other things, and sent me word 
that. he was not willing to consent to a temporary 
injunction but wanted to insist upon a trial of the 
case before Judge Easterday, within the next few 
days. I made no objection to the early trial of the 
case, and the case was tried a few days afterward 
before Judge Kasterday. Up to the time of the re- 
ceipt of Judge Stiles’ cross-complaint, praying for 
a forfeiture of the franchise, and his refusal to con- 
sent to a temporary injunction during the meantime, 
I had not supposed and had not believed that the 
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City intended to insist upon a forfeiture, although 
the resolution passed on the 21st day of April was 
a resolution giving notice that forfeiture would be 
claimed. I thought from the statement of Judge 
Stiles that it was not the desire of the City to put 
the Company out of the power business, and from 
other reports that I received from officers at the 
City Hall that it was not the intention to insist upon 
any forfeiture, but Judge Stiles’ answer claiming the 
forfeiture came one day after the 30th day period 
was up in which we could have cut off the Northern 
Pacific. As soon as we received that, we went at 
the matter again to make some arrangements with 
the City which would prevent any further furnish- 
ing to the Northern Pacific Railway Company from 
being considered as a ground of forfeiture, and on 
the 2d day of June an understanding was reached in 
regard to that, which was put into effect by a resolu- 
tion passed on the 4th day of June, and a stipula- 
tion was entered into, which is in evidence here and 
filed in the case, and the resolution passed is also in 
evidence. [67] Judge Stiles at that time insisted 
on keeping the period up until the 2d day of June, 
out from under the stipulation, although offer was 
made by the Company to pay an equivalent for cur- 
rent furnished to the Northern Pacific during that 
period on the same basis as during the period after 
that. Now, I do not want to be misunderstood as 
charging Judge Stiles with any intent or purpose 
to perpetrate any fraud on me or on the Company. 
I don’t want to be in the position of contending that 
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he artfully set up scheme by which we would be 
lulled into security in the matter and that he took 
advantage of us. In fact, I do not believe that, but 
the situation is this: When the matter started out, 
the understanding all around was that the matter 
of whether the Company had a right to furnish cur- 
rent to a customer who used a portion of it for light- 
ing, would be fought out without putting the Com- 
pany out of business as it was sometimes expressed, 
or without any forfeiture of the franchise. When 
the change of front came on the part of the City about 
the matter, they can tell better than I can, but up 
until the expiration of the 30 day period after the 
service of this last resolution, it was our understand- 
ing that it was not the purpose or intent of the City 
to put the Company out of the power business. Now, 
whether it was just a misunderstanding between us 
or not,—I know that as far as I am concerned that 
that is the way that I understood it.”’ 

The witness on cross-examination was asked: ‘‘Did 
you in your reply make any offer to abate the fur- 
nishing of current for lighting purposes ?”’ 

The answer was: [68] ‘‘I would rather see the 
reply, but I do not think we did, I am quite confident 
that we did not because I felt that we had a ques- 
tion which was one of doubt, and a question that 
should be determined by the proper tribunal, and 
that was the question whether the customer who 
buys current has the right to use it for any purpose 
that he sees fit,—there was another question also 
whether the passage of the Public Service Law by the 
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State Legislature, had not modified the franchise so 
as to make it our duty to furnish a customer with 
electricity when we could reasonably do so and when 
he demanded it, no matter what use he proposed to 
make of it. In other words, I believed it was a case 
where we ought to have an opportunity not to be 
hung first, but have a trial beforehand. 

The witness further stated that he thought the 
City wanted to see the matter tried out and a decision 
procured as to the rights of the parties. 

After a recess a stipulation between the parties as 
to certain facts was admitted in evidence and marked 
Plaintiff’s Exhibit ‘‘I-A.’’ Plaintiff rested. 


[Testimony of Nicholas Lawson, for Defendant. | 

Upon the part of the defendant, NICHOLAS 
LAWSON was sworn and testified that in April, 
May and June, 1913, he was Commissioner of Light 
and Water of the City of Tacoma, and as such Com- 
missioner had charge of the electric business of the 
City, which consisted of selling current for light and 
power. The witness stated that the City of Tacoma 
has a plant for the generation of electricity with ma- 
chinery installed for the generation of thirty-two 
thousand horse-power, that the city plant generates 
alternating current. That the current generated was 
more than sufficient to provide for the requirements 
of the City. [69] 

The witness stated that the Tacoma Railway & 
Power Company was furnishing current for lighting, 
that they had no franchise for and that the City sent 
the City electrician out to check up what the Com- 
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pany was doing in the City. The electrician made a 
report, a copy of which was admitted in evidence and 
marked Defendant’s Exhibit ‘‘A.’’ The witness re- 
ceived several calls from Mr. Bean after the passage 
of the resolution of April 2d. 

In answer to the question, ‘‘ What did he want?” 
the witness said: ‘‘T told him it was a legal question ; 
that I had nothing to do about that, and that he had 
better go to see Judge Stiles, and we went in there 
to see you, and you said the same thing, that it was 
a thing that had to be threshed out by the courts. 
It was not for me to say. I had no power to give any 
concessions one way or the other.”’ 

The. witness further testified : 

‘*@. Did you have any further interviews? Did 
you say anything to Mr. Bean to the effect that you 
were willing that they should go in without any 
danger to a forfeiture of their franchise while this 
was being threshed out in the courts? 

A. No, sir. I told him it was a legal question. I 
stood on that all the time, that I had nothing to do 
with it. 

@. Did you receive these various letters which are 
in evidence here as exhibits? For instance there is 
one of April 18th, which has a blank at the bottom for 
a signature. Did you receive that? A. Yes\esimm 

Q. Did you get any instructions from me as to the 
signing of these letters? A. Yes, sir. [70] 

Q. To what effect ? 

A. You said to not have anything to do with them. 

Q. Now, here is another one on April 30th. How 
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about that one, Mr. Lawson? 

A. Yes, I remember that one too. 

Q. Well, did you sign that? 

A. No, sir. I did not sign any of them. 

Q. Nor did you at any time make any agreement 
of any kind with Mr. Bean in regard to that matter? 

A. I did not. 

Q. Did you give him any intimation that the City 
might commence a suit or would waive anything 
while this Company was maintaining a suit? 

A. I did not, because I had nothing to do with the 
suit. 

Q. You regarded that as entirely in the hands of 
the legal department after it was started ? 

me, Yes, Sir. 

Q. Do you remember an occasion when Judge 
Shackleford was there? A. Yesssin, 

Q. Now, what happened then, Mr. Lawson ? 

A. Well, you and he were talking about it. I re- 
member that much; I had really nothing to say in the 
matter. It was just simply in vour office. 

Q. Do you remember whether there was some talk 
about who should bring suit to thresh out this mat- 
ter ? A. Yes, sir. 

Q. What did Mr. Shackleford want? 

A. He wanted the City Attorney,—he wanted the 
City to bring suit. [71] 

iQ. Do you remember what I told him? 

A. Yes, sir. 

Q. What was it? 

A. That the Company would have to bring the suit. 
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Q. Do you remember anything like this; that the 
City of Tacoma had no suit to bring and that if any 
suit was brought at all it would have to be brought 
by the Tacoma Railway & Power Company? 

A. Yes, sir, [ remember that. 

Q. Say from the 3d day of April to the 20th day 
of May, how frequently would you say that Mr. Bean 
called upon you and interviewed you in regard to 
this business ? 

A. Oh, he was in there several times, I could not 
just recall just how many times. 

(}. Did he call on the Council when it was in ses- 
sion ? 

A. I think he was in the Council once or twice. 

@. On that same business? 

A. No, I do not know whether he was in there on 
that business or not, but that was brought up there, 
I think.”’ 

On cross-examination the witness stated that the 
City plant generated three-phase alternating cur- 
rent; that the motors used by the Northern Pacific 
were two-phase motors. That in order to run three 
two-phase motors with three-phase current it would 
be necessary to transform the current. That the 
City did not have transformers to take over two- 
phase motors of the Northern Pacific and had not 
procured the transformers at the time witness retired 
from office on May 7th, 1914. The witness stated 
that he did have a good deal of talk with Mr. Bean 
and that he and Mr. Bean always had been friendly 
and that they talked back and forth about [72] 
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the matter, but that the witness never promised any- 
thing. That he and Mr. Bean went to Judge Stiles’ 
office with the letter brought in to him by Mr. Bean. 
Witness stated that he remembered a talk about the 
City starting an injunction suit. The witness then 
testified as follows: 

‘“*@. Now, Mr. Bean talked to you about what was 
to be done about supplying the Northern Pacific 
Railway Company while the suit went on, didn’t he? 

A. Yes, sir. 

. That was one of the things you and he went 
down to talk with Judge Stiles about? 

A. We went down to Judge Stiles’ office really to 
discuss the matter, but so far as I was concerned I 
had nothing to do with it. I just simply went down 
there with him. 

Q. Now, you did have quite a good deal of talk 
with him about what to do with the Northern Pacific 
Railway Company in the meantime? 

A. Well, we talked about our current being a 
three-phase system and theirs being a_ two-phase 
system, yes. 

Q. At that time you did not have the transformer 
capacity to take over the three-phase motors? 

A. No, we had to buy them, of course. 

. You did not have them on hand? 

A. No, sir. 

Q. Do you know when, or do you remember when, 
you got your three-phase transformers on hand? 

A. After I left the office. 

Q. Did you and Mr. Bean have any talk about the 
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Northern Pacific Railway Company power load 

being hooked up on the same circuits that the lights 

came from, that the Northern Pacific [73] Railway 

Company did not have a separate lighting system? 
A. Well, the whole trouble was this: The North- 

ern Pacific Railway Company wiring was such that 

they took the current and transformed it themselves, 

as I understand it, not in all places, but in some 

places and in the City of South Tacoma, it was clear. 

We could have taken South Tacoma right away, the 

lighting was clear. 

* * * * * ¥ x * * 
Q. Well, now, didn’t you talk with Mr. Bean in 

regard to its being better for the Tacoma Railway 

& Power Company to go ahead furnishing the North- 

ern Pacific while the suit was going on about the 

matter? J do not mean that you made any agree- 

ment about it, but didn’t you and he talk about it? 
A. Well, we could not shut them off, that is one 

sure thing; they had to be served. 

. And you could not serve them? 

. We did not have no transformers. 

. You told Mr. Bean that? 

. We talked about that. 

- You talked about their having to be served? 

. Yes, sir, 

. Now, at this time, you spoke of my being there 

and Judge Stiles saying that the City had no suit to 

bring; that the Company would have to bring suit, do 

you remember when that was, Nick? Wasn’t that 

pretty close to within a day or two of the time when 
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the suit was brought? 

A. Yes, pretty close to it. 

Q. That was towards the last? 

Pe Yes, sir. [74] 

[Testimony of Owen Woods, for Defendant. | 

OWEN WOODS was sworn and testified that in 
the summer of 1913 he was Commissioner of Public 
Works of the City of Tacoma. Said he told Mr. 
Bean that anything that had to be done would be 
done through the City Council, and that he talked 
matters over with ‘My. Bean in regard to trouble at 
South Tacoma, and told Mr. Bean he could not enter 
into anything that the Council would not sanction. 
In answer to the question: ‘‘Do you remember Mr. 
Bean bringing to you or sending to you some form 
of a letter he wished to have you sign?’’ witness 
answered: ‘‘No, sir. The first I seen of them was 
when they were presented here.’’ 


[Testimony of B. W. Collins, for Defendant. ] 

B. W. COLLINS was sworn and testified that he 
is Superintendent of Electric Work of the City of 
Tacoma. 

He testified that the Northern Pacific has at its 
shops in South Tacoma a large number of motors 
supplied with 220 volts two-phase current, and that 
the witness believes that the lighting therein is done 
by single phase current of 110 volts. That the cur- 
rent was brought in a central transformer station 
and transformed from about 13000 volts to about 
2200 volts, two-phase. That the Railway Company 
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does its own distributing. Witness stated that two 
phase eurrent is two single phase currents operating 
at a different phase angle, and that in three-phase 
eurrent there are three single currents superimposed. 
That three-phase current would have to be trans- 
formed to two-phase current in order to be used in 
the Northern Pacific motors. That in order to trans- 
form to 2200 volts, it would take the time necessary 
to get equipment from the east, and would take about 
three weeks to build it. and about 26 days for ship- 
ment. [75] 

That if the Tacoma Railway & Power Company 
had needed furnishing power to the Northern Pacific 
on the 15th day of April, 1913, the City could have 
furnished the Railway Company with current for 
lighting purposes within one or two days, and that 
the City had power at that time to spare. That aside 
from the shops at South Tacoma, the Northern Pa- 
cific used electricity at the Union Depot and the 
roundhouses and the motors and machinery in the 
roundhouses and in the electrical coal bunkers on the 
waterfront. 

Witness further testified as follows: ‘‘A. At the 
Northern Pacific Railway Company Depot, the light- 
ing and power is tied in together, so that to furnish 
lights it would have been necessary to furnish the 
power with them. 

Q. How long would that have taken? 

A. It would have required the getting the machin- 
ery from the east to have done that. 

Q. Well, and the other lights ? 

A. Those at the roundhouse, or a greater portion 
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of them could have been supplied almost immedi- 
ately.’’ 

The witness further stated that if the arrangement 
under the resolution of June 21st in regard to the 
continuing of supply to the Northern Pacific by the 
Tacoma Railway & Power Company had not been 
made, the City would have taken immediate steps to 
have taken over the Northern Pacific load, and that 
the suit in the State Court was not finally terminated 
until some time after Mr. Lawson went out of office. 

Witness further testified as follows: Q. After the 
termination of the litigation between the Tacoma 
Railway & Power Company and the City, what if 
anything [76] was done in the way of the City’s 
taking over the power and lighting business of the 
Northern Pacific Railway Company ? 

A. The City did take it over. 

Q. Is it operating it now? A. Yes, sir. 

The plat showing the locations of wires and poles 
involving the ones in litigation, was admitted in evi- 
dence and marked Defendant’s Exhibit ‘‘B.”’ 


[Testimony of T. L. Stiles, for Defendant. | 

T. L. STILES, was sworn and testified that he is 
City Attorney for the City of Tacoma, and has held 
that office since 1908. Witness testified as follows: 
‘‘TImmediately after the passage of the resolution of 
April 2d, 1913, Mr. Bean came to the office,—I do not 
remember whether he was with Mr. Lawson or not, 
the first time, but his first talks were rather in a light 
way, ‘‘what are you going to do to us,’’ and such talks 
as that and I answered in about the same way, but I 
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do not believe anything of a serious character was 
said at all between that and the 15th day of the 
month. I told Mr. Bean at that or some other time 
that the resolution meant just what it said; that the 
City must have a cessation by the Tacoma Railway & 
Power Company of frunishing power for lighting; 
that there was nothing else in mind; that there was 
no expectation of taking the power business away, 
because there was no thought but that the Company 
would at once vield under the provisions of its fran- 
chise ordinance. After that time, and my impres- 
sion would be that it was between the 15th and 21st 
Mr. Bean—I am not sure whether Judge Shackleford 
was there or not, but at least one of them was there 
and began to talk in a rather [77] roundabout 
way about what the Company’s rights were and 
brought in the matter of the Public Service Acts, and 
I saw that there was an inclination on his part at any 
rate, to maintain that the Tacoma Railway & Power 
Company had a right to go on and do business in the 
City of Tacoma as it pleased, without any regard to 
the ordinances, and we had some little talk about that 
and I think I expressed my surprise that they should 
take that position, and it was upon that that the 
second resolution was passed. M1. Lawson and the 
electricians, of course, as soon as the 15th had passed 
came right after me and wanted to know what should 
be done next in regard to getting possession of this 
lighting business, and as Mr. Lawson has said, the 
whole thing practically was thrown upon my 
shoulders, and I started out then with the intention 
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of pushing the thing to a legal end, and I do not re- 
member whether there was anything said about any 
law suit before the passage of this second resolution 
or not. There may have been, but there was no 
agreement or anything, any more than suggestions by 
either side. After the passage of that resolution, 
and I think Mr. Lawson was mistaken, that it was 
very soon afterward, within a day or so, Mr. Bean 
came, and | think that Judge Shackleford was with 
him then, and then I thought that they recognized the 
gravity of the situation, that the resolution meant 
probably what it said, and they began to talk about 
he City bringing a suit. J remember Mr. Bean say- 
ing it in just so many words: ‘‘I suppose the City 
will begin its suit pretty soon to enjoin us.’’ Well, I 
histened to their talk for a little bit, and finally I 
turned around in my chair, ‘*Mr. Bean, the City of 
Tacoma has no swt to bring’’—I said it emphati- 
cally,— ‘the ordinance has been passed, and if there 
is any suit to [78] be brought, the Tacoma Rail- 
way & Power Company will bring it.”’ I said that to, 
him, and I think Judge Shackleford was present 
then. J waited and waited and never supposed for 
a moment that those gentlemen would let their thirty 
days run without bringing suit. These letters came 
in occasionally and Mr. Lawson or somebody would 
come in, and I instructed Mf. Lawson to have nothing 
to do with it, because I believed at that time as I be- 
heve now, that those letters and the constant appli- 
cations of one kind or another were for the purpose 
of getting something by which the City would be em- 
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barrassed by its proceedings under this ordinance, 
and I was determined that it should not be so, and, 
as I say, I waited until the very 29th day, when this 
suit was commenced, and I looked at the complaint 
at once, and I saw that the usual restraining order 
didn’t accompany it. I say usual, because it is per- 
fectly well known that almost anything in the way of 
a complaint in all courts, has with it a temporary 
restraining order or an order to show cause. There 
was nothing of that kind in the complaint, nothing 
in the way of a temporary restraining order, and I 
saw at once that the thing was formed and framed 
so it should drag along and I was determined that 
it should not drag along, and I prepared and filed my 
answer the next day, and J have here a certified copy 
of the record in that case, and I ask leave to file it as 
Defendant’s Exhibit ‘‘C.”’ 

The certified copy of the record was objected to as 
incompetent and not binding upon the plaintiff. Ob- 
jection was overruled, and the copy of the record was 
marked Defendant’s Exhibit ‘‘C.”’ 

Witness further testified: ‘‘The day that I defined 
the position of the [79] City was when I said to 
these gentlemen that if there was any suit to be 
brought, it must be brought by the Tacoma Railway 
& Power Company. Whenever that was, whether it 
was sooner or later, that was the time I defined my 
position, and I do not believe I was called upon to 
define it before, although as I say, there was sugges- 
tion and hints that the City would bring suit but I 
never gave it any weight whatever.’’ 
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‘Previous to April 21st, there had been some dis- 
cussion as to determining whether the Company had 
a right to furnish power which would be transformed 
by a customer into voltage sufficiently low for light. 
But that was not the only point the Company was in- 
sisting upon. It also insisted that under the Public 
Service Act it was relieved of all those conditions of 
the franchise ordinance. 

Q. At first, was it not the claim of the Company 
that so long as the Company sold the electricity at a 
voltage too high for light, and as long as the customer 
transformed it into a sufficient power for lighting on 
his own premises, that the Company was doing no 
act forbidden by the franchise. Wasn’t that the 
elaim of the Company ? 

A. Yes, that was the first thing that was men- 
tioned. 

«. You recognized did you not, the. distinction be- 
tween the Company testing its right to do that, and 
if it proved wrong, you recognized the distinction be- 
tween forfeiting its franchise on account of that, and 
the proposition of the Company wilfully violating 
the franchise, didn’t you? 

A. To my mind there is nothing there except a 
legal wilfulness. Of course, there was no such thing 
as a wilful act of one man striking another, but it 
was wilful in the sense that the Company was de- 
termined to go on in spite of the [80] ordinance 
provisions as it had been theretofore. 

Q. But the point was about transforming the 
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power, it was that the Company really wanted to test 
that legal right. 

A. I do not believe so. [ think that the Company 
simply wanted to be let alone. 

Q. Now, you say that you do not think the Com- 
pany was going [81] to allow the 30 days to run 
out without the suit. Now, the Company if it 
brought suit within the 30 davs, whether it got an in- 
junction or whether it did not get an injunction, if it 
lost in its contention its franchise would ultimately 
be forfeited, would it not? 

A. No, sir, not necessarily because at that time the 
City could not have insisted upon a forfeiture at that 
time, but the Company then by yielding the lighting 
proposition could have saved the rest of its franchise, 
by yielding the lighting business, not the rest of it. 

(). Before it had a judicial decision that it did not 
have the right to do that? 

A. No, sir, it was after the judicial decision. We 
got a judicial decision in 18 days, and the question 
could have been decided 1n 13 or 14 or 15 days after 
the 23d day of April, as it was after the 23d day of 
May. 

Q. Now, the resolution was served April 28d, and 
therefore the 30 days in which the Company oecupied 
a place of repentance lasted until May 23d? 

A. Yes, sir. 

Q. And the Company brought the suit on the 22d 
day of May? A. Yes, sir. 

Q. And then the answer came in on the 23d day of 
May, claiming the forfeiture? Ay Messi 
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Q. Now, don’t you think, Judge Stiles, dealing as 
the Company was with you, for whom the Company 
had entire respect, that the Company would have as- 
sumed that on the 23d day of May, one day after that 
ran out, that the franchise would not be forfeited? 
Suppose you were dealing with me. Would you not 
[82] have thought so? You would not have ex- 
pected me to claim a forfeiture. 

A. You must remember that 30 days was the 30 
days grace prescribed by the ordinance. The time 
really comes on the 2d day of April, when the first 
resolution was passed. That is my construction of it. 
As far as the 23d day of May is concerned,—the reso- 
lution was passed on that day. There is technicality. 
That day Mr. Bean had a copy of it and sent you a 
copy of it saying it would be passed that day. Mr. 
Woods did not formally serve it until two days later. 
I did not know until this matter came into litigation 
that it had not been served for two days after it was 
passed. 

Q. Now, I am going to ask you a pretty broad ques- 
tion: Having read the correspondence which took 
place between Mr. Bean and the City officials, and 
Mr. Bean and myself, did you not really think we 
were all relying upon each other, even though we 
were mistaken, and that considering the people on 
both sides, that there was an honest mistake there ? 

A. I think the appearances was of an honest mis- 
take on the part of Mr. Bean until after the resolu- 
tion of the 21st of April, was passed, but I cannot sce 
how anybody could have been mistaken after that. j 
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Q. Even though he believed that the understand- 
ing was that instead of the City bringing the suit that 
the Company was to bring the suit, and that that was 
for the purpose of the Company being able to allege 
the threat ? 

A. It may have been his idea of the proper way to 
proceed, but he could not have thought that from any- 
thing that happened between him and me. 

@. He may have been mistaken, but can you see 
any reason [83] why on the 21st day of April, he 
would have written to me to that effect to mislead 
me? 

A. I cannot because he certainly had nothing from 
me upon that subject, and his construction of the 
language of the resolution is a plain negative of the 
whole tenor of the resolution. It either meant that 
I was perpetrating a sham, or that it meant what it 
said, one way or the other. 

Q. Do you recall the conversation with Judge 
Shackleford in reference to a restraining order? 

A. I think he is quite correct about that. If I may 
explain, as I said a while ago, we know that restrain- 
ing orders are a matter of course. If he had asked 
for one I would not have objected to it, because I 
expected to have the case tried at once, and the City 
would not have been suffering from any injunction. 

@. And really if the case had been expedited so 
that there could have been a speedy determination of 
the right of the City to take over the business, you 
would not have had any idea of having the power 
franchise forfeited? A. No, sir. 
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Q. And, as a matter of fact, the City did sustain no 
damage by reason of the Company doing that light- 
ing business from the 23d day of May until the 22d 
day of June, that could not have been made whole for 
a few dollars? 

A. As fay as money went, there was no great loss. 

@. And the Company offered to pay that? 

A. Notas I know of. 

Q). If the offer was made, you mean that it was not 
made to you? 

A. It was not offered to me.’ ‘[84] 

[Testimony of L. H. Bean, Recalled for Plaintiff. ] 

L. H. BEAN, was recalled as a witness and testified 
that the total expense of the Tacoma Railway and 
Power Company in producing the revenue of $30,- 
000.00, would have been possibly $18,000.00, or in 
that neighborhood. That the total income from all 
sources of the Tacoma Railway and Power Company 
for the twelve months commencing November 30th, 
1914, was $1,060,210.74; that that included income 
from power business. Witness testified that the in- 
terest on the mortgage bonds is paid by the fiscal 
agents of the Company, and that the treasurer of the 
Tacoma Railway & Power Company is located in 
Boston. He said he did not come prepared to state 
how much remittance was made to the Treasurer in 
Boston in 1914; that the rate of interest on the mort- 
gageis5%. He also stated that the total floating in- 
debtedness of the Tacoma Railway & Power Com- 
pany on November 30th, was $2,810,702.21, in the 
shape of notes bearing either 6 or 8 per cent interest, 
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payable semi-annually. Witness stated that there 
had been no actual default in the payment of interest, 
although the earnings had not been sufficient to pay 
the interest on its floating debt. 

The witness gave the following figures for 12 
months: ‘‘Gross earnings, $1,060,210.74; Operating 
expense, $758, 485.93; taxes; $85,220.24; interest 
charges, $274,855.66 ; leaving a net deficit of $58,351.- 
09. The interest on the floating debt was about 
$199,000.00. This sum does not include open ac- 
counts. Witness was not able to tell whether he had 
remitted to Boston $140,000.00 for the payment of 
interest on these notes, because it is necessary for the 
Company to carry a working balance, and witness 
stated that he would have to [85] look into the 
books to see what amount was actually remitted. 
That the working balance kept on hand usually runs 
from $50,000. to $100,000.00.’ [86] 


[ Order Directing Transmission of Original Exhibits, 
and Approving and Settling Statement of Evi- 
dence. | 


United States of America, 
Western District of Washington,—ss. 

Now, on this 13th day of April, 1915, this cause 
coming on regularly before the Court upon appliea- 
tion for the settling, certifying and approving of the 
proposed statement of the evidence, lately filed here- 
in, and the time for such settling, approving and cer- 
tifying of said statement having been duly extended 
by orders of the Court, and by the stipulation of the 
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parties, until and including this day, and the parties 
having agreed in regard to the said statement, and 
the amendments agreed upon having been incorpo- 
rated and embodied in said statement pursuant to 
stipulation of the parties, and said statement having 
been written anew and it appearing that such state- 
ment contains the substance of all the testimony and 
evidence heard and taken at said trial, except certain 
exhibits introduced in evidence and marked Plain- 
tiff’s Exhibits 1 and 1-A, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21 and 22 and Defend- 
ant’s Exhibits ‘‘A,’’ ‘‘B”’ and ‘‘C,’’ which said ex- 
hibits are hereby made a part of said statement, and 
[87] the clerk is hereby directed to send up the 
original exhibits as a part of the record. 

IT IS FURTHER ORDERED that said state- 
ment filed in the cause as the same now stands 
amended as aforesaid, with the exhibits aforesaid be 
and it is hereby approved and settled as a true state- 
ment of the evidence in this cause, and the same as so 
settled and approved is hereby certified by the under- 
signed, a Judge of the said court, and said state- 
ment is made a part of the record on appeal in said 
cause. 

JEREMIAH NETERER, 
District Judge. 

[Endorsed]: Filed in the U. 8S. District Court, 
Western Dist. of Washington, Southern Division. 
Apr. 13, 1915. Frank L. Crosby, Clerk. By E. C. 
Ellington, Deputy. [88] 
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Judgment. 

The above-entitled cause having come on to be 
heard on the 9th day of January, 1915, upon the bill, 
answer and proofs of the parties. Present: Mr. 
James B. Howe, for plaintiff, and Mr. T. L. Stiles, 
for defendant; thereupon was taken under advise- 
ment. And now, the Court having rendered and filed 
its decision adjudging that upon the pleadings and 
the evidence plaintiff is entitled to no relief herein. 

IT IS ORDERED AND ADJUDGED that this 
action be dismissed and that defendant have judg- 
ment against plaintiff for its costs herein. 

And itis FURTHER ORDERED that the injunc- 
tion pending the action, heretofore ordered, be dis- 
solved, unless kept in effect by appeal and super- 
sedeas bond within ten days. 

Hntered February 2d, 1915. 

EDWARD CUSHMAN, 
District Judge. 

[Endorsed]: Filed in the U. S. District Court 
Western Dist. of Washington, Southern Division. 
Feb. 2, 1915. Frank L. Crosby, Clerk. By F. M. 
Harshberger, Deputy. [89] 


Petition for Appeal. 

The above-named plaintiff, Old Colony Trust Com- 
pany, conceiving itself aggrieved by the final decree 
entered in the above-entitled cause, on the 2d day of 
February, 1915, hereby appeals from said final de- 
cree to the United States Circuit Court of Appeals 
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for the Ninth Circuit, and prays that this its appeal 
from said final decree to the United States Circuit 
Court of Appeals be allowed, and that a transcript of 
the record and proceedings and papers upon which 
said final decree was made, duly authenticated, may 
be sent to the said United States Circuit Court of Ap- 
peals. The said Old Colony Trust Company, plain- 
tiff and appellant, has filed herein its assignment of 
errors, setting up separately and particularly each 
error asserted and intended to be urged in the United 
States Circuit Court of Appeals upon said appeal. 
And your petitioner will ever pray, ete. 
OLD COLONY TRUST COMPANY, 
Appellant. 
By JAMES B. HOWE and 
JNO. A. SHACKLEFORD, 
Its Solicitors. 


[Endorsed]: Filed in the U. S. District Court 
Western Dist. of Washington, Southern Division. 
Feb. 2, 1915. Frank L. Crosby, Clerk. By F. M. 
Harshberger, Deputy. [90] 


Order Allowing Appeal. 

On motion of James B. Howe and John A. Shackle- 
ford, solicitors for the above-named plaintiff, and 
upon the filing and presentation of a petition for an 
appeal from the final decree entered herein on the 2d 
day of February, 1915, and an assignment of errors 
duly filed herein, it is 

ORDERED that the appeal prayed for be and the 
same is hereby allowed from said final decree to the 
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United States Circuit Court of Appeals for the Ninth 
Circuit; , 

And itis FURTHER ORDERED that the amount 
of the bond upon said appeal be and the same is here- 
by fixed in the sum of Twenty-five Thousand dollars 
($25,000.00). 

It is FURTHER ORDERED that the temporary 
injunction upon the approval of said bond heretofore 
granted shall remain in force until the final hearing 
and determination of the cause on appeal. 

It is FURTHER ORDERED that a certified 
transcript of the record and proceedings herein be 
forthwith transmitted to the United States Circuit 
Court of Appeals for the Ninth Circuit. 

Dated this 2d day of February, 1915. 

EDWARD E. CUSHMAN, 
Judge. 


[Endorsed]: Filed in the U. S. District Court 
Western Dist. of Washington, Southern Division. 
Feb. 2, 1915. Frank L. Crosby, Clerk. By F. M. 
Harshberger, Deputy. [91] 


Assignment of Errors. 

Now comes Old Colony Trust Company, plaintiff 
in the above-entitled cause, and files the following as- 
signment of errors, upon which it will rely on its ap- 
peal from the decree entered herein on the 2d day of 
February, 1915, in the above-entitled cause. 
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The United States District Court for the Western 
District of Washington, Southern Division, which 
entered a decree of dismissal in the above-entitled 
cause erred as follows: 

le 

The Court erred in holding that any ground existed 
or was proved authorizing the forfeiture of the fran- 
chise granted by Ordinance No. 2295 of the City of 
Tacoma. 

Il. 

The Court erred in holding that the sale of electric 
current by Tacoma Railway & Power Company to 
Northern Pacific Railway Company at a voltage too 
high to be used for lighting purposes, and the trans- 
formation of such current to a lower voltage by the 
Northern Pacific Railway Company, and the use of 
such current by Northern Pacific Railway Company 
on its own premises, for lighting purposes, consti- 
tuted a ground of forfeiture of such franchise. 

IIL. 

The Court erred in holding that the proceedings of 
the City of Tacoma to forfeit such franchise, had and 
taken without notice to Old Colony Trust Company, 
could be effectual to forfeit such franchise or any 
rights of Old Colony Trust Company. 

IV. [92] 

The Court erred in holding that Old Colony Trust 
Company as trustee lost any rights in such franchise 
or in the property used under such franchise by rea- 
son of any proceedings on the part of the City of Ta- 
coma. 


104 Old Colony Trust Company 


Vv. 

The Court erred in holding that the franchise 
granted by Ordinance No. 2295 of the City of Tacoma 
was subject to forfeiture by reason of the sale of elec- 
tric power by the Tacoma Railway & Power Com- 
pany to the Northern Pacific Railway Company be- 
fore or after the 22d day of April, 1913. 

VO. 

The Court erred in holding that Old Colony Trust 
Company was not entitled to relief restraining the 
City of Tacoma from asserting forfeiture of the 
franchise granted by Ordinance No. 2295, and also 
restraining the City of Tacoma from asserting title 
to or interfering with the poles and wires used there- 
quunielens 

aor 

The Court erred in construing Ordinance No. 2295 
as authorizing the forfeiture of the franchise granted 
thereby because of a sale of electric current used for 
hghting purposes. 

VIIL 

The Court erred in holding that the City of Ta- 
coma had power, by its charter or by ordinance, to 
prevent itself from granting a franchise for the sale 
of electric power for lighting purposes. 

ID. 

The Court erred in holding that the acts of the City 
of Tacoma and of its officials in reference to the for- 
feiture of the franchise granted by Ordinance No. 
2295 were not sufficient [93] to justify the officials 
of the Tacoma Railway & Power Company in believ- 
ing that the franchise would not be forfeited for the 
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sale of power by the Company to the Northern Pa- 
cific Railway, and were not sufficient to estop the 
City of Tacoma from claiming such forfeiture. 

X. 

The Court erred, after holding that the Tacoma 
Railway & Power Company did believe that such 
franchise would not be forfeited by the City of Ta- 
coma pending litigation thereover, is not holding that 
the acts of the City of Tacoma and its officials did 
not estop the City of Tacoma from claiming such for- 
feiture, and also erred in not holding that such for- 
feiture, if allowed, would be the result of error and 
mistake. 

Alle 

The Court erred in not entering a decree in the case 
in favor of the plaintiff as prayed in the Bill of Com- 
plaint. 

wT. 

The Court erred in rendering and entering a de- 

eree dismissing the cause. 
SHU 

The Court erred in not holding that to adjudge a 
forfeiture of the franchise granted by Ordinance No. 
2295 because of a sale by the Tacoma Railway & 
Power Company of electric current to the Northern 
Pacific Railway Company at a voltage too high to be 
used for lighting purposes and a transformation of 
such current by the Northern Pacific Railway Com- 
pany upon its own premises to a voltage sufficiently 
low for lighting purposes, and the use thereof or some 
portion of such power by the Northern Pacific Rail- 
way Company was not a ground of forfeiture, and 
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that a forfeiture under such circumstances would 
[94] deprive plaintiff of its property without due 
process of law and deny to it the equal protection of 
the law, in contravention of the Fourteenth Amend- 
ment of the Constitution of the United States, and in 
contravention of the Constitution of the United 
States. 
SUNG 

The Court erred in holding that the rights of the 
plaintiff in the franchise granted by Ordinance No. 
2295 of the City of Tacoma, and in the property used 
thereunder, could be taken from the plaintiff without 
notice to or any proceeding against the plaintiff. 

XV. 

The Court erred in not holding that to deprive the 
plaintiff of the relief prayed for in the Complaint, 
because of acts not done by the plaintiff and without 
any notice or knowledge on the part of the plaintiff, 
would deprive the plaintiff of its property without 
due process of law. 

WHEREFORE, in order that the foregoing As- 
signment of Errors may be and appear of record, the 
plaintiff presents the same to the Court, and prays 
that such disposition be made thereof as is in accord- 
ance with the law and statutes of the United States 
in such cases made and provided; and plaintiff prays 
that said decree of dismissal be reversed, and that a 
decree in favor of the plaintiff be entered by the 
Court. 

JAMES B. HOWE, 
JNO. A. SHACKLEFORD, 
Solicitors for Plaintiff. 
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[Endorsed]: Filed in the U. S. District Court, 
Western Dist. of Washington, Southern Division. 
Feb. 2, 1915. Frank L. Crosby, Clerk. By F.M. 
Harshberger, Deputy. [95] 


Bond on Appeal. 

WHEREAS, plaintiff in the above-entitled cause 
procured a temporary injunction against the defend- 
ant and whereas, the said plaintiff has appealed from 
the judgment entered in said cause, to the Circuit 
Court of Appeals, and; 

WHEREAS, in the order allowing an appeal it is 
provided that plaintiff furnish a bond in the sum of 
$25,000.00, and that upon the approval of said bond 
said temporary injunction should remain in force 
until the final hearing and determination of this 
cause upon appeal. 

NOW, THEREFORE, KNOW ALL MEN BY 
THESE PRESENTS: That we, Old Colony Trust 
Company, a corporation, plaintiff in the above-en- 
titled cause, as principal, and UNITED STATES 
FIDELITY & GUARANTY COMPANY, as surety, 
acknowledge ourselves to be jointly and severally in- 
debted to the City of Tacoma, the defendant in the 
above-entitled cause, in the sum of $25,000.00. Now, 
if the said Old Colony Trust Company, appellant, 
shall prosecute its appeal to effect, and answer all 
damages and costs, if it fail to make its plea good, 
and if said Old Colony Trust Company pay all dam- 
ages and costs which may accrue by reason of the 
temporary injunction heretofore issued in said cause, 
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and by reason of said temporary injunction remain- 
ing in force until the final hearing and determination 
of this cause upon appeal, then this obligation shall 
be void, otherwise to remain in full force and effect, 
and the said surety hereby expressly agrees that in 
case of a breach of any condition of this bond, the 
District Court of the United States for the Western 
District of Washington, Southern Division, may, 
upon notice to it of not less than ten days, proceed 
summarily in the action in which [96] this bond 
is given to ascertain the amount which said surety is 
bound to pay on account of such breach, and render 
judgment therefor against said surety, and to award 
execution therefor. 
Meorias VV net elated, lO: 
OLD COLONY TRUST COMPANY. 
By JNO. A. SHACKLEFORD, 
Its Attorney, 
Principal. 
[Seal of Surety Co. | 
UNITED STATES FIDELITY & GUAR- 
ANTY CO. 
By HARRY C. MILLER, 
Surety. 
Approved: 
EDWARD E. CUSHMAN, 
Judge. 


[Endorsed]: Filed in the U. S. District Court, 
Western Dist. of Washington, Southern Division. 
Feb. 2, 1915. Frank L. Crosby, Clerk. By F. M. 
Harshberger, Deputy. [97] 
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[Certificate of Clerk U. S. District Court to Tran- 
script of Record. | 


United States of America, 
Western District of Washington,—ss. 

I, Frank L. Crosby, Clerk of the United States 
District Court for the Western District of Washing- 
ton, do hereby certify and return the foregoing to be 
a full, true, and correct copy of the record and pro- 
ceedings in the above-entitied cause as the same re- 
main on file and of record in my office, in said Dis- 
trict, at Tacoma, pursuant to the stipulation of coun- 
sel herein filed. 

I further certify that I attach hereto and herewith 
transmit the original Citation and original Order ex- 
tending time for Record on Appeal, and under sepa- 
rate cover and certificate I transmit original exhibits 
herein. 

I further certify that the following is a full, true 
and correct statement of all expenses, costs and fees, 
and charges incurred and paid in my office by or on 
behalf of the appellant, for making record, certifi- 
cate or return to the United States Circuit Court of 
Appeals for the Ninth Circuit, in the above-entitled 
cause, to wit: 

Oievic’s fees (Sec. 828 R.S. U. S.) for mak- 
ing record, certificate or return, 237 


MEMOS OG 22. 1... $ 35.55 
Certificate of Clerk to transcript of record 2 
mONOS @ 1O¢.. ..5 <2 4.9 .30 


Seal to said certificate................... .20: 
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follosg@y W536 Fee ccc ae ee ie 
Seal to said Certifiaatie: .¢....)2.5...-.... 20 
$ 36.40 

[98] 


IN WITNESS WHEREOF, I have hereunto set 
my hand and the seal of the said District Court, at 
Tacoma, in said District, this 13th day of April, A. D. 
1915. 

FRANK L. CROSBY, 
Clerk. 

By E. C. Ellington, 
Deputy Clerk. [99] 


In the District Court of the United States for the 
Western District of Washington, Southern Di- 


VIStON. 
No. ——. 
OLD COLONY TRUST COMPANY, 
Plaintiff, 
VS. 
THE CITY OF TACOMA, 
Defendant. 


Citation. 
The United States of America, to the City of Tacoma 
and T, L. Stiles, its Solicitor, Greeting: 

You are hereby cited and admonished to be and 
appear in the United States Circuit Court of Ap- 
peals, for the Ninth Circuit, in the City of San Fran- 
cisco, California, within thirty (30) days from and 
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after the day this citation bears date, pursuant to an 
appeal filed in the clerk’s office of the District Court. 
of the United States, for the Western District of 
Washington, Southern Division, wherein Old Colony 
Trust Company is appellant and you, the City of Ta- 
coma, are appellee, to show cause, if any there be, 
why the decree rendered against said appellant, as in 
said appeal mentioned, should not be corrected and 
why speedy justice should not be done the parties in 
that behalf. 

WITNESS the Honorable EDWARD E. CUSH- 
MAN, Judge of the District Court of the United 
States for the Western District of Washington, 
Southen Division, this 2d day of February, 1915. 

[Seal] EDWARD E. CUSHMAN, 
United States District Judge for the Western Dis- 

trict of Washington. [100] 

Due and proper service of the above and foregoing 
Citation is hereby accepted and acknowledged, this 
2d day of February, 1915. 

T. L. STILES, 
Solicitor for the City of Tacoma, Defendant and Ap- 
pellee. 


[Endorsed]: No. 18—E. In the United States 
District Court, Western District of Washington, 
Southern Division. Old Colony Trust Co., Plaintiff, 
vs. City of Tacoma, Defendant. Citation. Filed in 
the U. S. District Court, Western Dist. of Washing- 
ton, Southern Division. Feb. 2, 1915. Frank L. 
Crosby, Clerk. By F. M. Harshberger, Deputy. 
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In the Umted States Circuit Court of Appeals, for 
the Ninth Cireutt. 


No. ——. 
OLD COLONY TRUST COMPANY, a Corpora- 
tion, 
Appellant, 
VS. 
CITY OF TACOMA, 
Appellee. 


Order [Extending Time to File Statement of 
Evidence, and to File Record in Appellate Court]. 

Upon stipulation of the parties to this cause, it is 
ORDERED that the time for serving and filing 
the statement of the evidence in this cause be ex- 
tended thirty days from the date of this order, and 
that the time for settlement of such statement be 
extended forty days from the date of this order, and 
that the time for filing the record in this cause in the 
Circuit Court of Appeals be extended sixty days 
from the date of this order. 

Dated this 24th day of February, 1915. 

EDWARD E. CUSHMAN, 
Judge. [101] 


[Endorsed]: No. In the United States Cir- 
cuit Court of Appeals, 9th Circuit. Old Colony 
Trust Company, Appellant, vs. City of Tacoma, Ap- 
pellee. Order. Filed in the U. S. District Court, 
Western District of Washington, Southern Division. 
Heb. 24, 1915. Frank L. Crosby, Clerk. By F. M. 
Harshberger, Deputy. 


vs. The City of Tacoma. 113 


[Endorsed]: -No. 2601. United States Circuit 
Court of Appeals for the Ninth Cireuit. Old Colony 
Trust Company, as Trustee, Appellant, vs. The City 
of Tacoma, Appellee. Transcript of Record. Upon 
Appeal from the United States District Court for the 
Western District of Washington, Southern Division. 

Filed April 16, 1915. 

F. D. MONCKTON, 
Clerk of the United States Circuit Court of Appeals 
for the Ninth Circuit. 
By Meredith Sawyer, 
Deputy Clerk. 


